Mary A. Barbour v. Herbert Barbour by unknown
( 
Record No. 854 
MARY A. BARBOUR 
v. 
HERBERT BARBOUR 
FROM TilE CIRCUIT COURT OF PITTSYLVANIA COUNTY, VIRGINIA. 
''The briefs shall be printed in type not less in size than 
small pica, and shall be nine inches in length and six inches 
in width, so as to conform in dimPnsions to the printed 
records along with which they are to be bound, in accord-
ance with Act of Assembly, approved March 1, 190;j; and 
the clerks of this court are directed not to receive or file a 
brief not conforming in all respects to the aforementioned 
r~quirements. '' 
The foregoing is printed in small pica type for the infor-
mation of counsel. 
H. STEW ART .JONES, Clerk. 
/55 
IN THE 
Supreme Court of Appeals of Virginia 
AT RICI-I~10ND. 
MARY A. BARBOUR 
vs. 
; ... 
IIER.BERT BARBOUR. 
'l'o the Ilonorable Judges of the Stztpre1ne Cou.rt of Appeals 
of Virginia: 
Your petitioner, ~fary A. Barbour, respectfully represents 
unto Your Ilonors that she is aggTieved by a final decree of 
the ·Circuit Court of Pittsylvania •County, Virginia, entered 
on the lst day of February, 1929, in a chancery suit in which 
she was complainant and her sou, Herbert Barbour and the 
substituted trustee in the trust deed held by him, were de-
fendants. 
A transcript of the record is herewith presented, from 
'vhich it will appear that complainant seeks to have set aside 
as null and ·void a certain trust deed on her home in Pittsyl-
vania County and the suburbs of Danville, for $1,000.00, with 
interest from July 1, 1921, which the defenaant, Herbert Bar-
bour, claims to own, and which he threatens to foreclose. 
ISSUE 0~ BILL AND ANS'WE.R. 
Complainant alleges that in July, 1921, while on a visit to 
her son, Herbert Barbour in Richmond, Virginia, she was 
importuned to make a will whereby defm1dant would have au 
interest in her estate in event of' her death, and that com-
plainant at that time signed a paper which she understood 
to be her will; that prior to the institution_of the suit com-
plainant discovered that on July 14, 1921, there was recorded 
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in the Clerk's Of.fice of the Circuit Court of Pittsylvania 
County, Virginia, what purports to be a deed of trust from her 
to George C. Fitzhugh, Tn1stee, conveying complainant's 
home in trust to· secure the payment of an alleged debt. evi-
denced by note of $1,000.00, with interest from July 1, 1921; 
that said n'ote is alleged to be dated July 1, 1921, and to be 
made payable on demand to complainant's order and to have 
been endorsed by her in blank. 
Complainru1t charges that this deed of trust and note are 
forgeries, and if not forgeries that her name if signed thereto 
was procured by false and fraudulent representations in that 
she never understood or intended to sign any note or deed 
of trust or any other writing charging her property with any 
debt or obligation of any kind; that she never received any 
value whatever from :Herbert Barbour or any other person 
in exchange for said note and deed of trust, and that she 
never borrowed any sum of money from Herbert Barbour, 
so that there was no consideration for said deed and note and 
that each of said papers is wholly and utterly void. 
The bill further alleges that Herbert Barboui~ claims to be 
the holder of the note and deed of trust, and that he has from 
time to time since l\1ay 26, 1924, when Julian l\{eade was sub-
stituted as trustee in said deed, threatened to sell your com-
plainant's property nuder said deed of trust, but that com-
plainant has always denied the validity of said note and deed. 
The bill requires that the defendant produce the original of 
said deed of trust and note and disclose what consideration, 
if any, he ever paid for said note and deed, and prays that 
both of these instruments· may be cancelled and declared to 
be void and of no e·ffec.t, and that the cloud on her title may 
be removed. 
,Julian 1\tleade as substituted trustee in his answer requests 
that his resigna.tion be accepted and states that he has re-
turned to the defendant, I-Im·bert Barbour the original deed 
of trust, the note therein described, and the copy of the court 
order substituting· this defendant as trustee in said deed. 
~ehe defendant, !Ierbert Barbour, avers that he advanced 
money to complainant between the yea·rs 1912 and 1915 far 
in excess of $1,000~00 ''for clothing, support and mainte-
nance", and alleges that a pa.rt of this money was used to 
discharge a building and loan deed of trust against complain-
ant's home. lie further alleges that the deed of trust and 
note were made by complainant on July 1, 1921, and that he 
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is the.holder of said deed of trust and note. He denies that 
same were obtained by fraud. 
ASSIGNMENTS OF ERROR .. 
The evidence for complainant and defendant in the form 
of depositions was submitted, and complainant assigns as 
error~ 
1. ':rhe action of the learned trial court in entering final de-
cree (MS., 44) on February 1, 1929, dismissing complainant's 
l>ill. 
2. The refusal to direct an issue out of chancery. 
P'rinciples of Law Applicable Are Clearly Established. 
In equity the affirmative relief of cancellation, whereby 
the defrauded party procures an instrument, obligation, trans-
action or other matter affecting his rights and liabilities to 
be set aside and annulled and himself to be restored to his 
original position of right, and as a consequence to re-estab-
lish his title, or to recover possession and enjoyment of prop-
erty, is recognized and firmly established. 
Pomeroy's Equity Jurisprudence, 4th Ed., Vol. 11, Sec. 872. 
The following description is stated to be perhaps as com-
plete and accurate as ·can be given ·so as to embrace all the 
·varieties of fraud recognized. by Equity: 
"Fraud in equity includes all willful or intentional acts, 
omissions, and concealments which involve a breach of either 
legal or equitable duty, trust, or confidence, and are injurious 
to another, or by which an undue or unconscientious advant-
age over another is obtained.'' lb., Sec. 873. 
Four forms of fraud in equity are classified. These classes 
are: 
"1. Frauds which are actual, arising from facts and circum-
stances of imposition; 2. Frauds apparent from the intrinsic 
nature and subject of the bargain itself; 3. Frauds presumed 
from the circumstances and condition of the parties; 4. Frauds 
which are an imposition and deceit on third persons not par-
ties to the transaction.'' lb., Sec. 87 4. 
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The fourth class is not applicable to this case, but com-
plainant alleges: 
1. Actual Fraud and 
2. That fraud is apparent ~rom the intrinsic nature and 
subject of the transaction itself, which is demonstrated by 
the total absence of ·any consideration, and further avers 
3. That in view of the circumstances and conditions of the 
parties there is a presumption of fraud in the transaction. 
~rhe essential fact in actual fraud is untruth or deceit. In 
the three other classes there is no necessary element of fal-
sity, in fact, and the fraud in each of them arises rather from 
motives of expediency and policy than from any intent of 
the parties. 
Constructive· fraud apparent from the intrinsic nature and · 
subject of the transaction itself is established when the in-
adequacy of the consideration is so gross that it shocks the 
conscience. This is sufficient evidence of fraud and relief. 
is granted because fraud thus established is presumed. 
·It is also well settled that where the consideration is in-
adequate and the transaction is accompanied by other in-
equitable incidents, relief is readily granted in equity. 
''The fact that a conveyance or other transaction was made 
without professional advice or consultation with friends, and 
was improvident, even coupled with an inadequacy of price, 
is not of itself a suf.:ficient .ground for relief, provided the 
parties were both able to judge and act independently, and 
did act upon equal terms, and fully understood the nature 
of the transaction, and there was no undue influence or cir-
cumstance of oppression. When the accompanying incidents· 
are inequitable and show bad faith, such as concealments 
misrepresentations, undue advantage, oppression on the part 
of the one who obtains the benefit, or ignorance, weakness 
of mind, sickness, old age, incapacity, pecuniary necessities, 
and the like, on the part of the other, these circumstances, 
combined wit11 inadequacy of price, may easily induce a court 
to grant relief, defensive or affirmative. It would not be 
correct to say that such facts constitute an absolute and 
necessary gTound for equitable interposition. They operate 
to throw the heavy burden of proof upon the party seeking 
to enforce the transaction or claiming the benefits of it, to 
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show that the other acted voluntarily, knowingly, intention-
ally, and deliberately, with full knowledge of the nature and 
effects of his acts, and that his consent was not obtained 
by any oppression, undue influence, or undue advantage taken 
of his condition, situation, or necessities. If the party upon 
whom the burden rested should succeed in thus showing the 
perfect good faith of the transaction, it would be sustained; 
if he shottld fail, equity would grant such relief, affirmative 
or defensive, as might be appropriate." lb., Sec. 928. 
The third class of cases where constructive fraud is in-
ferred from the condit1on and relations of thE -immediatE pa1·· 
ties to the transaction, embraces cases in which the transac-
tion, although it may be perfectly regular in its external form, 
is impeachable in equity because it lacks that absolute consent 
which is reg·arded as essential. The equitable conception of 
true consent assumes a physical power of the party and in-
tellectual and moral power, and that he exercised these pow-
ers freely and deliberately. 
''While the execution of an instrument in the regular le,gal 
manner will undoubtedly, in the absence of all contrary evi-
dence, raise a printa facie presumption that the consent was 
present, the real consent may be pt'evented or destroyed by 
surrounding physical circumstances, by the want of intel-
lectual or moral capacity in the party himself, or by physical, 
intellectual, or moral force controlling the free operations of 
his own will.'' lb., Sec. 943. 
VIRGI~IA DECISI,ON.S RECOGNIZE THESE 
PRINCIPLES. 
"The facts constituting the fraud must be ·clearly and con-
clusively proved. And the burden of proof is on him who al-
lege-s the fraud. · 
"It ·is not, however, necessary, in order to ascertain fraud, 
that direct, af.fi·rmative, or positive proof of fraud shall be 
produced. ·Cmicerning the actions of men, and especially 
when prompted by the secret, unexpressed, hidden motives 
of the actors, demonstration certainly is not attainable, nor 
is it required. As is the case with respect to knowledge on 
otl1er matters, fraud may be inferred from facts that are es-
tablished. It is enough if facts be established from which it 
would be impossible for the mind fairly and reasonably to 
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conclude anything· other than that there must have been fraud 
in the transaction .. 
' ' 'A deduction of fraud,' says Chancellor l{ent ( 2 Kent's 
Com. 484), 'may be made not only from deceptive assertions 
and false representations, which may be trivial in themselves, 
but may in a given case be often decisive of a fraudulent de-
sign.' 
"\Vhile the proof of fraud rests on the alleger, yet the 
burden may be shifted from the party impeaching the trans-
action to the party upholding it; as wh~re the evidence shows 
a prhna facie ~.ase of fraud, the burden of showing· that the 
1.ransaction was fai~ lies upOl) him who s~eks to uphold it. 
And if from the rela'tions of the parties, and the surrounding 
circumstances, a doubt is thrown around the payment in good 
faith of the consideration for the conveyance of property, 
the grantee must prove the payment of the consideration, 
CJr the existence and bona. fide of the debts, if the conveyance 
was made to pay debts due to the grantee.'' 
Iliclcn~an's Executo1·s v. Tro~tt, 83 Va. 490-1. 
" 'If from the relations of the parties and the surrounding 
circumstances a doubt is thrown around the payment in good 
faith of the consideration for the conveyance of the prop-
erty, the grantee must prove the payment of the considera-
tion (H-ickntan v. Trout, supra)." 
Approved in: 
Long v. Harrison, 134 Va. 424, at 44·4:. 
"(6) 'vVhile fraud must be clearly proved by him wl1o 
alleges it, it is not necessary that it should be expressly shown. 
It is rare that it can be. The participants are not apt to 
discuss it, but actions speak louder than words, and the ·trans-
action itself often furnishes proof of the fraud that is en-
tirely satisfactory. Hazelwood v. Forre1·, 94 Va. 703, 27 S. 
:m. 507; Todd v. Sykes, 97 Va. 143, 33 S. E. 517.' " 
Crowder v. C-rowder, 125 Va. 80, 99 S. E. 746. 
Lip-man v. N ornta.n Packing Co., 146 Va. 461. 
"(15, 16.) When a printa facie case of fraud has been 
shown, the settled rule is that the burden shifts, and the de-
--------~---------
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fendants must establish the bona fides of the transaction. 
~[oreover, in a suit by creditors to set aside a deed as volun-
tary and fraudulent, the recitals in the deed that the consid-
eration has been paid, are not sufficient to· establish that fact, 
and the burden of proving such payment rests upon the 
grantee. Shoentaker v. Chap'lna,n, 112 Va. 615, 7 2S. E. 121. 
See also Todd v. Sykes, 97 Va. 143, 33 S. E. 517. '' 
ll'letcheson v. Savings Bank, 129 Va. 281, at 292. 
'' ( 5) 'As a general rule the burden of proof rests on him 
who charges fraud, and not on him whose conduct is charged 
to be fraudulent. But, w}:lere the transaction assailed is be-
tween brother and brother -or other near relatives, only slight 
evidence is required to shift the burden of showing its bona 
fides.' lJ:lankin v. Da.vis, 82 W.Va.. 757, 97 8. E. 296; Carlsbad 
llfg. Co. v. J(elley, 84 "\\T. Va. 190, 100 S. E. 65; Hick/man v. 
T1'met, 83 Va. 478; 3 S. E. 131; Todd v. Sykes, 97 V~. 143, 33 
S. E. 517.'' 
Lipntan v. Nor,man Packing Co., 146 Va. 461. 
''The burden of proof in this case is on the plaintiff to 
prove the fraud and undue influence alleged in the bill, and 
such proof must be clear and convincing, but if indicia of 
fraud be proved so that fraud may be presumed from Uw 
circumstances and condition of the parties contracting, or 
if it is proved that the parties stood in an intimate and con-
fidential relation, one to the other, either as parent and child, 
or in any other way, the burden of proof shifts to the ·de-
fendant, and he is ohlig·ed to repel by strong and clear evi-
dence the presumptions of fraud and undue influence arising 
from the circumstances of the transaction and the relations of 
the parties, and in such cases he must prove the truth of 
the defence set up in his answer. Fishburne v. Fer,quson, 
84 Va. 111; Hickman v. Trout, 83 Va. 491-2; Waite on Fraud. 
Con., Sees. 225 and 271.; Bump on Fraud. Con., Sees. 249, 
256, and note to 67; and F'rancis v. Cline, 96 Va. 201. 
''If from the relations of the parties and the surrounding 
circumstances a doubt is thrown around the payment in good 
faith of the consideration for the conveyance of the property, 
the grantee must prove the payment of the consideration, 
(llickrnan v. Trout, su.pra,) and when transactions as in this 
case, between parent and child, are attacked the burden of 
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proving good faith and consideration is on the relative who 
is ·grantee. Bump on Fraud. Con., Sees. 66, 67, and cases 
cited in note 8. 
"It is not necessary to prove fraud by direct and positive 
evidence. Circumstantial evidence is not only sufficient, but 
in most ca.ses is the only proof that can be adduced. Ann-
st'rong~ etc., v. Lach1nan, 84 Va. 728; Moore v. Ull1nan, 80 Va. 
311; llick1nan v. Trout, s11:pra; Sa1tnde1·s v. Parrish, 86 Va. 
592; Ferguso'l~ v. Dau,qhtry, 94 Va. 308;. Hazle1vood v. Forrer, 
94 Va. 703; Francis v. Grine~ s·z~rpra. 
''Among the indicia of fraud as laid down· ·by tlie authori-
ties are false .admission of receipt of consideration, absence· 
of means in the grantee, his failure to produce evidence sup-
posed to be ·within his reach, unusual mode of payment, want 
of clear proof, etc. Bump on Fraud. Con., Sec. 66 et seq.; 
Sees-. 42, 6'3 and 64, and notes; Hickntan v. Trout, supra. 
"Relationship alone is not a badge of fraud, but calls for 
close scrutiny and strengthens presumption arising from 
other circumstances. Waite on Fraud. Con., Sec. 242; Bump 
on Fraud Con:, Sec. 67; Saunders v. Parrish, s-ztpra." 
Todd v. SJJkes, 97 Va. 146-7. 
Proof Su,stains the .Allegations of Bill. 
When the evidence in this case is considered in the light of 
the. general principles of the law and a fair knowledge of 
human nature, the only interpretation of the evidence that 
comports with common sense and human experience sustains 
complainant's claim that- she never intended to give defendant 
or any person power to sell her home and leave her helpless 
and dependent a.t her age in life. . 
Complainant is now 71 years old. She was 63 at the time 
of the transaction complained of. She separated from her 
husband when she was about 30 years of age. He left her 
with four small children; a daughter, Alma, who subsequently 
married the witness, H. L. Richardson; and three sons, Leon-
ard, Herbert and Lester. Leonard married and removed to 
West Virginia many years ago and Lester now resides with 
his mother. The defendant, Herbert Barbour, is about 43 years 
of age. He removed from Danville in 1907 and married in 
1915. The daughter, Alma, married about 1907, and resided 
with her husband, H. L. Richardson, in Danville, Virginia. 
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Complainant lived in their home until the death of her daugh-
ter in 1912. For her mother's protection, ~irs. Richardson, 
with her husband's consent, made her mother beneficiary in 
·two life policies aggregating $1,120.00. Upon J\.Irs. R.ichard-
sou's death this money was collected by complainant and a 
few months afterwards $500.00 additional was borrowed from 
a building and loan association. Of this fund $650.00 went 
to purchase the lot and the building of the cottage cost $~04.00. 
The loan was made for five years and was payable in monthly 
installments from 1912 to 1917. This debt was wholly repaid 
by complainant out of her wages from the cotton mill and her 
earnings as a seamstress. 
These facts are clearly established and complainant's tes-
timony is corroborated by her son-in-law, Richardson, who 
remarried after the death of complainant's daughter and who 
resides on the same street with C()mplainant and by her next 
door neighbors. 
l\Ir .• T. A. Wilson, a tobacco warehouseman, owns the ad-
joining residence, and has resided there for about 14 years. 
He testifies (~IS. 18) that so far as he knows Herbert Bar-
bour never lived with his mother or maintained her home 
or contributed to her support; that she worked in the cotton 
mills, and at times was in straightened circumstances. To 
use his words : 
''A. 1\'frs. Barbour has been right there by me, and she has 
been as I considered in pretty close circumstances a good 
many times, and I have bought her coal, but of course she 
paid for it afterwards a little at a time. Time and again she 
w·ouldn't have money to buy fuel. I would haul wood from 
the warehouse and give it to her. Of course she always paid 
for her .coal, paid. for it later on. I coulcln 't say to save my 
"life how many times I have bought her coal. She would ask 
me to help her out in that way. 
'' Q~ During these years did you ever hear or see or know 
of any support or of any money that had been advanced to 
her by Herbert Barbour¥ 
''A. No, never did. Didn't know if he ~lid. Couldn't say. 
'' Q. Was there any evidence or any statement by Mrs. 
Barbour or anything to show that IIerbert Barbour was sup-
porting· her or helping her about the building ~na loan dues 1 
''A. I can say this to my own knowledge. I have heard her 
complaining a great deal along that line. I didu 't live in 
the house and couldn't say either way, because I don't know 
anything about it." C~IS., 18.) 
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Another neighbor, 1\:fr. B. A. Gosney, service manager for 
t.he local Ford dealer, has resided next door to 1\:fts. Bar-· 
hour for 11 years. He testifies a.s follows: 
'' Q. llow has l\Irs. Barbour maintained herself since yon 
have lived over there, and paid her taxes and insurance and 
lived? 
''.A. Well, she was working w·hen I first built up there. I 
don't 1~emember how many years she worked. 
'' Q. \Vhere did she work 1 
".A. She worked in the mil1s she said. I know she weut 
out to work every morning·. She said she worked in the 
mill. 
"Q. Do you know anything about' her circumstances dudng 
these years as to whether she had any apparent means of live-
lihood except what she wotked for. 
'' .1\... No, I didn't see any at all. 
'' Q. Did you· ever see this man Herbert Barbour around 
there or know of his sending liis mother money or helping her 
in any way f 
''.A. I never did see him there and I never did hear of him 
sending any money. I did hear my wife say that she saw 
him over there in the yard once and tl1at hasn't been so very 
long ago. It must have been last summer. But I didn't see 
him then.'·' (~IS., 20.) 
1\fr. I-I. L. Richardson, who married complainant's daugh-
ter, and who resides the second house from complainant, tes-
tifies as follows: 
'' Q. Do you know from what source l\frs. Barbour got the 
money to build her house 1 
"A. Got it thru the building and loan what she needed to 
build the house, what she was lacking having. 
"Q. IIow was this money repaid to the building and ]oan 
association 1 
''A. She worked in the mill herself and paid the majori t:y 
of it, because I know she got where she was sick awhile and 
I loaned her money. She said she was behind and I loaned 
her the money to catch up the payments, and she paid me 
$2.00 a week back when she would get her pay at the cotton 
mill, and then the boy that is with her now, at the same time 
she was behind I Jet her have part of the money and he let 
her have the balance to catch up her payments. 
'' Q. Do you know her son Herbert Barbour? 
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''-A. Yes, I know him too good. 
* 
'' Q.. Please tell us what his conduct has been towards his 
1nother, and to what extent, if any, he has assisted her and 
whether to your knowledge he has ever loaned her any 
money. 
''A. He has never loaned her any money. He used to when 
she was up there at home give her maybe $5.00 every now and 
then. He might have give her that once or twice. He made 
my house his home then, sometimes he would stay down there 
a. month at a time and most of the time when he got ready 
to leave my wife would have to let him have the money to 
go on to get rid of him. I have paid his way awa.y from there 
several times · ~o g·et rid of him ThE! last. time 1 phoned f 01 
a policeman to get him away and he ain't bothered me since. 
"Q. To your knowledge did he .ever lend or advance his 
mother any money towards the purchase of this lot or the 
building and loan payments~ 
''A. She paid Tom 0 'Bryant for the lot out of the insur-
ance money. Sbe didn't pay but $600.00 for that lot and she 
had $1,1_()0.00 insurance. 
'' Q. Are you in a position to say whether or not Mrs. Bar-
bour ever borrowed any money from Herbert Barbour? 
''A. She never borrowed any money whatever from him 
while my wif~ lived. If she borrowed any she borrowed it 
after she died, and then she had this money to go on. I can't 
say what she done after she -got out of my house. I know 
she didn't before, because I took care of the old woman and 
dressed her myself. " ( ~1:.8., 23.) 
The testimony of Mrs. Barbour is clear and definite. She 
states that in 1912 after her daughter's death she loaned 
Herbert Barbour $40.00 on her insurance money to pay his 
expenses back, west, and that while he finally repaid the. 
money, it was only after request, and payment was made in 
installments ; that she worked in the cotton mills until about 
1922; that since this time her son, Lester, has supported her; 
that while she was employed she repaid the building and loan 
debt and supported herself that Herbert Barbour has fur-
nished her no support whatever since she stopped work; that 
before his marriage Herbert :on different occasions sent her 
small amounts to help with her support, but that she always 
cousi_dered these as gifts and that the amounts were small; 
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that she personally borrowed $150.00 from the bank to have 
her house painted and repaired, and that Herbert Barbour 
never assisted in the payment of the building and loan mort-
gage or of these repairs. A l'Irs. Bowen testified that prior 
to 1912 the defendant had sent clothes and household goods 
and furnishing to his mother from Richmond, Virginia. On -
this point ::Mrs. Barbour testifies : 
''A. He never sent me a rag of clothes in his life and if he 
sent any money he sent it to the Chase piano people to pay 
for his piano that was down there in l{een Street Church. I 
was living with my daughter and son-in-law and he never 
sent. rrie anything. 
'' Q. Did he ever send you any furnishings or household 
goods, etc. ? 
''A. No, sir. He brought some curtains to my rlaug·hter's 
and a drugget and two pedestals and put them in the fr<?nt 
room and when she died I took care of them until he 1narried 
and when he married his wife took them. 
'' Q. They were things he bought for his sister? 
"A. He didn't buy them for anybody "but himself. He 
asked my daughter to let him fix: up a room so he could bring 
· his company there and she told him she didn't care and he 
didn't buy them for her or me either. Neither orie of us 
needed them, we had enough, and I won't keeping house and. I 
didn't need any furniture. 
'' Q. ~frs. Bowen further said that she knew they went to 
you, meaning went to Herbert's mother, because she received 
letters thanking her for her kindness in selecting them,. that 
she received these letters from his sister. She further stated 
that you were living with his sister at the time. Did you ever 
write this la4y any letters thanking her 1 
"A. No, sir, neither one of us ever sa'v or wrote her any-
thing. 
'' Q. When did your daughter to which ~frs. Bowen refers 
die~ · 
. "A. 1912 I think.'' (MS., 39-40.) 
She testifies further: 
Q. Did Herbert Barbour ever lend you any money or send 
you any money that amounted to anything since he was 21 
vears old¥ 
... , 'A. He didn't give me his board half of his time when he 
worked here, much less send me anything. If I got ~ick ancl. 
-------------------------
Mary A. Barbour v. Herbert Barbour. 13 
needed money I had to·go to my son~in-law or some of my 
neighbors, and I borrowed money of this very Emma. Barker, 
I borrowed some money from her when I was sick to mnke 
my payment at the building· and loan until I could go back 
to work. . 
'' Q. Did Herbert Barbour ever claim to you that be had 
loaned you money or that you owed him any money·¥ 
"A. He never did say that he ever loaned me any, never 
did tell me, because he knew it won't so." (1\IIS., 41.) 
As to $1,000.00 Mortgage and Note. 
\Vhile 1\frs. Barbour is uneducated and inexperienced i 11 
business transactions, her statement of the transaction with 
her son in R-ie-hmond is e-lear. It seems that in 1915 I-Ierhert: 
had sent his wife to live with 1\'Irs. Barbour; that no part of 
the household expenses were paid by I-Ierbert or his wife un<.l 
lVIrs. Barbour demanded that Herbert's wife leave. The de-
fendants adm~ts (:MS., 35) that he did not communicate with 
. his mother for several years after this occurrence. ln HU I 
complainant's son, Lester, furnished the expenses for a trip 
to Rie-hmond and she went to visit her son, Herbert Barbour, 
and his family. She states that while on this Yisit Herbert 
importuned her to give him something showing that when 
she was dead he would have a part; that he did not know 
whether he would reside in ·virginia or move west again; that: 
he took her up to the park and walked around showing her 
sights; that at this time Herbert did not claim that com-
plainant owed him any money or mention any dct?rl of trust 
to secure any such debt; that she did not owe him nny ntOncy; 
tlutt he had never made her any loans at any tinlC; thut he 
did not make her any loan on this occasion and that in order 
to satisfy his demand that she make it clear that he was 
to have a part of her property at her death, she agreed to 
make a will; that she went with I-Ierbert to a "little caboose 
of an office" in Capitol Square; that nobody explained that 
she was signing a demand note for $1,000.00 with interest 
and executing a deed of trust, but that she went with Herbert 
to make a will so that he could get a $1,000.00 share on her 
rleath; that he had importuned her two or three times to sign 
a will while she was in Richmond. 
~'Q. Did you e-\rer agree with your son IIerbm·t Barbour, 
to make a deed of trust and a note from the date he claims 
you owed him, or to give him, something to show his share 
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in your property? Did you understand you were making. a 
deed of trust and note t 
''A. No, never aimed to do nothing of the kind. W onld 
not have given my mother one if she had been living. I did 
no.t care who got it when I was gone, but I wanted it when 
I was living.'' (:L\fS., 9.) 
"Q. You claim in this bill that you never gave your son 
this deed of trust, never gave him any note and you do not 
owe him any money. Is that correct! 
"'11hat is correct. I gave him a will and intended for him to 
have it. I did not intend for any of my children to sell me 
out while I was living." C~fS., 9.) 
'' Q. Has he ever showed you the· deed of trust and note 
which he claims you signed 1 
"A. No. 
·''Did you go to any other office in Richmond about the 
papers you sighed or were you in this same office? 
''A. S'ame . office. Only one I went to. 
"Q. Do yqu recall whether the paper was written in this 
office or whether it was ·already written before you got to the 
office? 
"A. Written in the of,fice. At least there was a little strip 
in the office. That mess was i1ot fixed in the office ''rhere I 
was. 
"Q. Did· anybody ever explain to you that you were mak-
ing a deed of trust and putting a lien on your house and agree-
ing· to pay whoever held the note $1,000.00 'vith interest from 
July 1, 1921? 
"A. No . 
. '' Q. Would you ever have signed any snch papers? 
"A. No, for any human on the face o.f the earth.'' (~IS., 
10.) . 
On cross examination she SP.ys: 
"Q. You just tell us that all you did WU!; to write a will 
and give him the will so he would get $1,000 at the time you 
died?. 
''A. \Vhen he was away from here when·I died he claimed 
if I did not give him something to show the balance would 
not want him to have anythb~g and he jowered and jowered 
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and said if I did not give him something he was not going to 
carry me to the depot to go home. 
"Q. Was l\fr. Fitzhugh there then' 
''A. No, that was before we went to the office. I gave him 
a will. 
"Q. Where is that will f 
"A. Ask him. It has never been produced. 
''Q. This is not it? . . 
''A. No, sir, I never saw a deed of trust until Mr. lfeRde 
showed it to me. I may be an idiot but I am not idiot enough 
to give anybody a deed of trust on my property to sell me out 
after working 30 years in the cotton mills." (MS., 15.) 
The :rvrr. 1\feade referred to is the trustee who was substi-
tuted in place of George C. Fitzhugh in ]\fay, 1924. ~irs. Bar-
bour states that her first knowledge of the deed of trust was 
w·hen 1\Ir. l\{eade notified her in 192_4 to come to his office, that 
her son wanted to foreclose a deed of trust on her hon1e. 
"Q. Did you come over to see l\fr. l\feade 7 
''.A. I certainly did. 
"Q. At that time had you any previous knowledge that 
an)rbody held a deed of trust on your property? 
"A. No, I did not. Never saw one before. 
'' Q. Did you tell l\fr. 1vleade that you did not owe the 
money or had not given a deed of trust? 
''A. I certainly did. I told him I had never given anybody 
a deed of trust. I had given them a will that they should 
l1ave that much at my death but not a deed of trust to sell 
me Ol1t while I was living." (MS., 7.) 
1\{r. Richardson's testimony shows that JYirs. Barbour had 
110 previous l<nowledge of the trust deed. 
· '' Q. Do you recall the occasion of a visit to Herbert Bar-
bonr in Richmond some years ago? 
".A. Yes. 
'• Q. When she came back did she have any money that she 
had borrowed from him Y 
''A. No, sir, if she had any nobody knowed anything about 
it. Her son over th~re give her the money to defray her ex-
penses down there and back. 
'' Q. Can you tell whether or not this old lady when she 
came back knew that she had made a deed of trust in favor 
of Herbert Barbour for $1,000.00, from any conversation that 
she had with you Y 
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"A. No, she never said a thing to me about that. The 
only thing I ever heard her say, I got after her one time, 
told her she ought to make a will so there wouldn't be any 
trouble and so this boy out in West Virginia or somewhere 
out there would get something, and so the children would arl 
get what they wanted. She said she had her will. That was 
all she said. Didn't tell me anything about how it was or 
anything. That was the only remark. I ~icln 't ask l1er any 
IDOl~~.. . 
· '' Q. Has she another child in West Virginia? 
''.A. Yes, sir. 
''Q. "\Vhat is that one's name¥ 
''A. Beverly. 
''Q. The suggestion has been made that you and her sou 
here have put ~irs. Barbour up to claiming that she nPver 
made this deed of trust so that you would benefit to that ex-
tent. ·what have you had to do with reference to the dt:-cd 
of trust and when did you first find out anything about the 
deed of trust f • 
''A. The first of my knowing anything· about it she come 
over there to the house fretted and said that boy had brought 
some kind of papers up here and she was trying to employ 
some other lawyer here, ru1d that was the first of my know-
ing anything about the papers at all was after he had done 
come up here to employ a lawyer, and then she told me about 
it. I don't attend to nobody 's business but my own and I 
ain't bothered her about it or anything." (MS., 24.) 
Common· sense and human experience justifies a. strong in-
ference that complainant would not knowingly have .mort-
gaged her home for $1,000.00 and interest unless she wns 
borrowing the sum or unless she owed a subsisting debt of 
this amount which was enforcea.ble at law. 
She wa.s 63 years of age; owned no other property ; lmd 
no income; was not physically able to work and was wholly 
dependent for her actual living expenses on the small earn-
ings of her youngest son, Lester, who is unskilled and while 
employed only earned about $2.50 per day. Her life had been 
hard. She wus deserted by her husband and left with four 
small children to feed and clothe. For 30 years she had la-
bored in the cotton mills and as seamstress. At times she 
had felt the pinch of actual poverty, and was compelled to 
borrow money for fuel. She had struggled to pay for build-
ing her home-dues and interest for five long years. She had 
her taxes and insurance as an added burden. The bank loaned 
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her $150.00 to repair her house. She had repaid tlris out of 
her daily wage. Her home was free of debt and her only 
refuge. It was her only protection against want and pov-
erty. It was hers of right and no person could deprive her 
of the feeling of security which its ownership gave. She 
never intended to mortgage her property and never know-
ingly consented to any such transaction. She says: ''W onld 
not have given my mother one if she had been living·. I did 
not care who got it when I was gone but I wanted it when I 
was living." "I gave him a will and intended for him to 
have it. I did not intend for any of my children to sell me 
out while I was living." Asked ''Would you ever have signed 
any such papers 1" she says: "Not for any human on the 
face of the earth.'' 
Reason,· experience with human nature, and common sense, 
impel the conviction that she spoke the whole truth. 
S'he did not receive one dollar at the time of the transac-
tion, and the defendant has never before loaned her money. 
She owed him no debt. 
The defendant claims that he sent his mother money dur-
ing the years from July, 1912, to August, 1915. He says: 
''A. In the year o£ 1912, my sister died and left my mother 
$1,000.00 insurance, and with this $1,000.00 she purchased a 
~ot on North ~lain Street Extension, paying $650.00, for it a.nd 
I agreed to assist her to building a home, and it was agreed, 
it was to be a home for us both, and in 1915, I married and 
my wife was teaching school at the time, and .my mother 
agreed that she could move into the house with her as I 
would be· away from Danville. Two or five weeks, something 
like that she had my wife put out of the house, and she never 
wrote me any more from 1915. I did not communicate with 
her from 1915 until I moved to Richmond, in 1.917, and in 
-1921, she visited me here and I asked my mother why she 
pnt my wife out of the house, after I ·had advanced her as 
much money as I bad to help build the house, and helped to 
take care of her. And she said that she did not think she had 
treated me right, but my brother Lester wanted the place and 
that she was going to give me a deed of trust for a $1,000.00, 
and if he did not pay it off, that she would sell the place ·and 
pay me my money, as she wanted me to have it ·while she 
·was living and this is the deed of trust I hold." ( 1viS., 32.) 
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'' Q. How did you and lVIrs. Barber arrive at the amount 
of $1,000.00 as being the amount that she owed you T 
A. That was the amount she stated that she wanted me 
to have. I asked her why she put my wife out of my house, 
after I had advanced her as much money on the place as I 
had, and she said. she wanted me to have the $1,000.00, for 
'vhat I had· done for her." (J\IIS., 32.) 
Q. You have testified, 1\fr. Barber, that during the period 
of 1912, and 1915, as far as you know your mother had no 
means of support except the money you advanced her? ' 
.A. No she did not. 
(~. She was not employed at that time1 
A. No. 
Q. 1\:Ir. Barber how old is your mother? 
A. I suppose she is around sixty-five or seventy, somewhere 
between that. 
Q. Then around 1912, and 1915, she was appro:xlntately: 
.fifty-tw·o to fifty-five 1 
A. Yes. 
· (~. You have testified that your brother Lester, was not 
reg-ularly employed and has contributed nothing towards the 
support of your mother 1 
A.. That's right. 
Q. Then I am right in my conclusion that the money you 
sent your motlwr was her sole means of providing food, 
clothing, and a place to sleep? 
A. I sent her clothes. 
Q. The money provided food, and other necessary things 
of life? 
A. Yes. 
Q. At the time you sent this money .Nir. Barber did you 
consider it a loan to your mother 1 
A. It was an agreement with her that it was to be my home. 
Q. Did you consider it a loan~ 
A. '\Veil at that time I was supporting her. 
Q. You are not answering my question. Did you consider 
it a loan? 
.A. I considered I should receive som£! value for h. ·Yes.,; 
C~IS., 34.) 
'' Q. ~fr. Barber you have testified that your mother put 
your wife out of her house in 1915? 
A. I have. 
Q. You also testified that you did not communicate with 
your mother for several years after that? 
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A. Yes. 
Q.. Yon testified that in 1921, six years after -your mother 
l1ad put your wife out of the house, that you asked your 
mother why she did that 1 · 
A. That's right. 
· Q. ·Did it ever occur to you to ask before that six year 
~rio~ . . 
A. I· did not have any more to do with her·;after that. 
I don't go back and a~k people why they kick me out of the 
house." (:NIS., 35.) 
"Q. J\'Ir. Barber, am I right in understanding that you 
claim this note for $1,000.QO, was given to you for money 
which ·you advanced your mother at a time· when: she ha.d no 
other support. Is that right? . 
A. As far as I know she had no other support.'' (1'IS., 35.) 
This claim is flatly denied by 1\{rs. Barber. 
"Q. A 1\iir. VV. H. Early says that he was living in I<ansas 
City with your son, Herbert Bar,bour, in 1912 and 1914 aud 
that he mailed some envelopes for Herbert to you in which 
money was enclosed. Was B.erbert married when he lived 
in l(ansas .City? · 
A. No, he wasn't married then. Well, I ·don't khow noth-
ing about this 1\tir. Early, but you know I told you before that. 
'vhen Herbert left here and went to Kansas City I loaned 
him $40.00 of insurance money. VVhen he come here he come 
on a Sunday and when he got the wire that his sister was 
dead he come here and he said he didn't have no money ex-
cept what was in the bank, and I don't know whether l1e had 
any in the bank or not. Said he didn't have none to .go back 
and he borrowed $40.00 from me and he sent it to me piece 
meal and I wrote to him two or three times before I ever got 
it, but he finally sent it after such a long time." (:~IS., 40.) 
Her monthly payments ·to the Building Association on the 
$500 loan for 60 months were $8.33 on the principal and $2.50. 
for interest, a total of $10.83 per. month. She purchased the 
lot on J anua.IJ7 :30, 1913, out of her insurance Jnoney and ob-
ta.i:Qed th~ loan on August 30, 1913. The 4efendarit admits 
he ~ent her _nothing after. August, 1915. Her paymep.ts ou 
this debt during this period ·were only $269.12 and she was 
working and made· these payments out of her earnings. He 
;never sent her a. check or a money order and never paid the 
building asso(}iation direct and his conductr disposition and 
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attitude towards his mother discredit his evidence. We find 
him living· on his brother-in-law for months a.t a time and 
leaving only when funds were advanced for his departure. 
The last time the services of a policeman were required to 
get him away. (l\1:8., 23.) lie came to his sister's funeral 
and borrowea $40.00 of the insurance money before leaving·. 
He never repaid his brother-in-la'v and only returned the 
$40.00 to his mother after requests and then in installments. 
He tried to get all of the insurance money away from his 
mother and, thinking that her sister's home was in her name, 
boasted that he would get that too. l-Ie sent his wife to live 
on his poor, old mother and kept her there without making 
any contribution to the living expenses until finally his mot11er 
had to demand the room so that she could rent it. 
lie said nothing of the trust deed and note until after 1\Ir. 
Fitzhug·h's death when in 1924 he demanded payment and had 
~:Ir. }feade substituted as trustee. l-Ie did not make the note 
payable to his order but had it made payable to his mother's 
order and endorsed by her so that it would be transferred 
hy delivery. He had it made on demand and with interest. 
He knew· his mother was too old to work and that her young-
est son 'vas supporting her. He ~dmits that he has given her 
nothing in fourteen years, yet he is willing to sell his mother 
out and leave her destitute and penniless. He demands that 
his debt be paid with interest ·when he knows his mother 
has no means. He represented to her that the property wns 
worth $4,000.00 in 1921, when he askecl"her to will him $1,000.00 
for his fourth, when he knew its exact cost and that it is 
·worth hardly more than his alleged debt with interest. 
The circumstances corroborate complainant's claim that 
no loans were ever made by defendant. I-Iis own testimony 
shows that he did nothing more than make contributions for 
the support and maintenace of his dependent mother; that 
neither he nor she considered such support and money as 
loans. The presumption is against the defendant's assertion 
that his mother owed him money. 
"Where one person renders services for another, or sup-
ports another, the relationship of the parties is of great 
weight in determining their intention. If the relationship is 
that of parent and child, even though the child has attained 
his or her majority, there is a presumption that no compen-
sation was intended. * * ~ . " 
Clark on Contracts, page 20. 
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'' vVhen services are rendered by a member of the family 
of a decedent. to him during his lifetime and a claim is pre-
sented against the estate, an additional obstacle to recovery 
exist not found where sucn claims are presented by servants 
and strangers. It i~ not enough or the claimant to overcome 
the presumption of periodic payment, but he must further 
sho'v that there was at the time the services were rendered 
an expectation on the part of both parties that compensation 
should be made for such services. The foundation of this 
rule is that when services are rendered by a member of the 
family, a presumption of law arises that they were gratuitous, 
and hence the burden is on the claimant to relieve himself 
·of that presumption, by showing that there was an express 01~ 
implied understanding between the parties that a charge for 
the services was to be made, and to be met by payment.'' 
11 R. C. L. 208. 
''Generally, the services of a child, grandchild, or other 
near relative, are presumed to have been rendered in obedi-
ence to the promptings of affection, and not with a view to 
compensation. S'uch presumption, however, may be rebutted 
by -positive and diroct evidence to the contrary.'' 
JacksO'It v. Jackson., 96 Va.. 165. 
Some letters, written by complainant in 1926, five years 
after the transaction, were relied on by defendant. They 
'vere written by complainant as she expressed it, to keep him · 
fr.om selling her place until she could seek the advice of coun-
sel. Now here doos she admit having executed the mortgage 
and her letters were efforts to effect a compromi~e. 
It is asserted for con1plainant that the proof establishes 
actual fraud, certainly that there was no adequate considera-
tion for the mortgage and that the inequitable incidents sur-
rounding the transaction, coupled with he confideuial rela-
tions existing between the parties, raise a strong presump-
tion of fraud and operate to thl·ow the heavy burden of proof 
upon the defendant. That this burden has not been sustained 
and defendant has nttcrlv failed to show that his mother acted 
voluntarily, knowingly,~ intentionally and deliberately with 
full knowledge of the nature and effect of the transaction, and 
that she consented to execute the mortgage without any op- . 
pression, undue influence, or undue advantage taken of her 
condition, situation or necessities. He has failed to show the 
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perfect good faith of the transaction, and the mortgage should 
be declared void and of no effect. 
THE REFUSAL TO DIRECT AN ISSUE OUT OF 
·CHAl~CERY "\VAS ERROR. 
After depositions were taken complainant moved the Court 
to direct an issue out of chancery. This motion was refused 
upon the ground that ''the evidence is not of such a conflict-
ing nature as to make it doubtful as to which side preponder-
ates". (Decree,. ~:IS., 44.) 
0 0 
Complainant contends there is no doubt that the proof 
greatly preponderates in her favor. There is, however, a di-
rect conflict in her testimony and that of defendant and both 
the Court and jury, on the trial of this issue, woul_d have had 
an opportunity to observe the character and demeanor of the 
witnesses and determine their credibility and the weight to 
be given to their testimony. 
"'Vhile directing an issue to -be tried by a jury is a matter 
of discretion with a ·Court of Equity, it is not an arbitrary 
discretion, but one to be exercised upon sound principles of 
reason and justice. * * * . '' 
'~Undoubtedly the decree of the trial court is entitled to 
great respect, and is generally presumed to be right, hut 
'vhere the evidence was Jlot given before the trial court, but by 
depositions, and is coi~flicting·, and involves not only the ques-
tion of the credibility of the witnesses but the charge of fraud 
on the part of some of the parties who have testified in the 
cause, it is peculiarly a case for an issue to be tried by a 
jury, and· "if a chancellor has failed to order it, though not 
requested by the parties, his decree will be reversed.'' 
Catron v. Norton Ha,rdwa1·e Co., 123 Va. 380, 386-7, and 
eases cited. 
For the foreg·oing reasons petitioner prays that an appeal 
tna.y be awarded her from the judgment and decree afore-
said, and that your petitioner may be heatd before your 
honorable court. 
And she will ever pray, etc. 
HAR.RIS, H1\.RVEY & BROWN, Counsel. 
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The undersigned attorney at law, practicing in the Supreme 
Court of Appeals of Virginia, hereby certifies that in his 
opinion this case should be reviewed by the Supreme Court 
of Appeals of Virginia.. 
E. WALTON BROWN. 
Received July 13, 1929. 
H. S. J. 
Appeal allowed. Bond $300.00. 
HE·NRY W. HOLT. 
Received July 20, 1929. 
H. S. J. 
VIRGINIA: 
Pleas before the ·Circuit Court of the County of Pittsyl-
vania at the courthouse thereof on Friday, the 1st day of 
February, 1929. 
Be it remembered that heretofore, to-wit: 
At Rules held in the Clerk's Office of the Circuit Court of 
the County of Pittsylvania at the courthouse thereof on Mon-
day, the 7th day of :March, 1927. 
This day came 1\iary A. Barbour by counsel and filed ]JCr 
bil_l against Herbert Barbour, et als., which bill is in these 
words: · 
BILL. 
"'11o Hon. J. T. Clement, Judge of the Circuit Court of Pittsyl-
vania County, Virginia: 
"Your complainant, 1\ia.ry A. Barbour, respectfully· repre .. 
sents u~1to Your Honor that on January 30, 1913, she pur-
chased from Thomas 1\L 0 'Brien a lot or parcel of land in 
Pittsylvania ·County, Virginia, on North l\{ain Street Exten-
sion, just outside of the City of Danville, which is described 
in the deed recorded in the Clerk's Office of Your Honor's 
court in Deed Book 140, at page 392, as follows_: 
"Beginning on the Danville & Pittsylvania Turnpike at a 
point 123-7/10 feet fro~ Nelson's (formerly Gardner's) cor-
ner on said pike or North l\!fain Street Extension, thence N. 
71 E 219 feet to a stake in said alley, and thence along said 
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alley N. 26lh W. 60 feet, thence leaving said alley S 71 o 25' 
W. 214 feet to said pike or North ~fain Stroot Extension, 
thence along' said N arth ~fain Street Extension S 21th E 60 
feet to the beginning. 
''That the amount paid for said land was $650.00; that 
thereafter on August 30, 1913, your co:nlplainant borrowed 
the sum of $500.00 from the Danville Perpetual Building Loan 
& Savings Company, and erected a home on said lot; that 
thru her earnings complainant repaid the amount so borrowed 
and satisfied iu full tho deed of trust given to secure this 
amount; 
"That in July, 1921, your complainant, who is a widow, anti 
who has two sons, decided to visit one of her sons, the de-
fendant, Herbert Barbour, at his home in Richmond, Vir-
g·hua, and while there the said 1-Ierbert Barbour importuned 
complainant to make a will whereby he would have an interest 
in her estate in the event of her death; that complainant 
signed a paper which she understood to be a will; 
''That your complainant has since. discovered that on July 
14, 1921, tho1·e was recorded in the Clerk's Office of Your 
Hono1'~S oourt what purports to be a deed of trust from your 
complainant to George C. Fitzhugh, Trustee, conveying the 
above described lot or parcel of land in trust .to. secure the 
payment of an alleged note of your complainant for $1 ,000.00, 
with interest from July 1, 1921, which said note is alleged 
to be dated tT uly 1, 1921, and to ,be made payable on demand 
to the order of your complainant and which is alleged to have 
been endor.sed 'by your complainant in blank. 
"Your complainant here. charges tha.t said deed of trust 
and note are forgeries; if not forgeries, that her name, if 
~ig'lted then~to, was procured by false a11d fraudulent repre-
s~ntations, h1, that your complainant never understood or in-
tel1ded to sign any note or deed of trust or other 
p~ge 2 ~ writing cl1a1'g'ing her property with any debt or· ob-
ligation o.f any kind; 
''That your complainant never received any value what-
ever from Iferbert Barbour or any other person in exchange 
for s&id note and deed of trust; 
"That your complainant never borrowed any sum of mqney, 
and that no sum of money was ever advanced to her by said 
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Herbert Barbour or any other person on account of said note 
and deed of trust ; 
"That each of said papers is wholly and utterly void; 
''That Herbert Barbour is U1e holder of said alleged note 
·and deed of trust; that on l\fay 26, 1924, an order was entered 
in Your Honor's court substituting Julian ~ieade of Dan-
ville, Virginia, in the place and stead of George C. Fitzhugh, 
Deceased, as shown in Deed Book l83, at page 2'11; that since 
said date of l\Iay 26, 1924, said Herbert Barbour. has from 
time to time threatened to sell your complaina1it 's property 
under the deed of trust, but that your complainant has always 
denied the validity of said note and deed, and that recently 
said Herbert Barbour is again threatening to execute said 
deed of trust. 
"Your complainant further charges that inasmuch as said 
deed of trust and note are recorded, and apparently consti-
tute a lien against your complainant's property, that same 
constitute a cloud on her title, which Equity has jurisdiction 
to remove; that as hereinbefore set out, said note a.nd deed 
of trust ·were obtained by fraud and are utterly void and of 
no legal effect, and your complainant has a. right to seek the 
aid of a court of Equity to set aside, cancel and annul said 
deed of trusf and note. 
"Your complainant therefore prays that said Hel"bert Bar-
llour and Julian ::Meade, Trustees, may be made parties de-
fendant to tl1is bill; that ~erbert Barbour may be required 
to produce the original of said deed of trust and note and 
required to disclose what consideration, if any, he ever paid 
for said note and deed of trust; that said defendants may be 
required to answer said bill of complaint, answers under oath 
being hereby waived; that said deed of trust and note may 
be cancelled and declared to be void and of no effect ; that 
the cloud may ·be removed from complainant's title, and that 
your complainant may have such other and further and gen-
eral relief as her case may require or to Equity shall seem 
meet. 
"And she 'Yill ever pray, etc. 
~fARY A. BARBOUR, 
By ~ARRIS', HARVEY & BRO,VN, Counsel. 
HAR.RIS, HAR.VEY & BROWN, F. C.'' 
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.And at another day, to-wit: At Rules held in the Clerk's 
Office of the Circuit Court of the County of Pittsylvania at 
the courthouse thereof, on Vv ednesday, the 23d day of ~larch, 
1927, came the· defendant, Julian :Meade, Substituted Trus-
tee, and filed his answer to the plaintiff's bill, which said 
answer is in these words: 
"The separate answer of Julian 1\Ieade, Substituted Trus-
tee, to a bill of complaii1t exhibited against him and others 
in the Circuit Court of Pittsylvania County by 1\tlary A. Bar-
bour. 
page 3 ~ ''For answer to said bill, this respondent replies 
and says: That it is true that there is recorded· in 
the Clerk's Ofnce of Your Jionorable Court a certain deed 
purporting to have been signed and acknowledged by 1\Iary 
A. Barbour, dated July 1, 1921, conveying the land described 
in the bill to George C. Fitzhugh, Trustee; to secure the pay-
ment of a certain note purporting to have been executed by 
complainant on July 1, 1921, for $1,000.00, with interest, pny-
able to I-Ierbert Bar bout, one of the defendant to said bill: 
"That it is also true that, at the refJuest of the said lierbert 
Barbour, this respondent was substituted as Trustee in said 
deed of trust in the plnce of Georg·e C. Fitzhug·h, deceased, 
by an order of Your Honorable Court, dated J\IIay, 1924, and 
as substituted Trustee in said deed, this respondent was re-
quested by the said Herbert Barbour to execute the trust 
ere a ted in said deed : 
"That the said l\Iary A. Barbour is the mother of the said 
lierbert Barhour, a. very old woman, and resided on the prem· 
ises described in said deed of trust: 
"That respondent, in order to avoid a sale of the property, 
which was the home of the said ~Iary A. Barbour, attempted 
to bring about a settlement between her and her son, the said 
IIerbert Barbour, by a renewal of the note, payable at her 
death; but pending· efforts to bring about such a settlement, 
this respondent resigned as Trustee in said deed of trust 
and in his letter to the said Herbert Barbour, dated July 3, 
1!>26, resig;uing as Trustee, he offered to accept :notice of any 
motion which the said I-Ierbert Barbour might desire to make 
in court for the substitution of a. Trustee in his place, and 
in said letter respondent returned to the said I-Ierbert Bar-
bour the original deed of trust which had been left in his 
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possession, the note therein secured, and a copy of the court 
order substituting him as Trustee in said deed: 
''That ftom the date of sa.id resignation this respondent has 
not been connected with the parties to said deed, or with the 
transaction therein set forth: 
''That this respondent knows nothing of the cireumstances 
under which said deed was given, except a vague recollection 
of statements made to him both by the said I-Ierbert Barbour 
and by the said lVIary A. Barbour ; nor does he know anything 
about the forgery or fraud alleged in the bill concerning the 
execution of said deed of trust; nor does he know anything 
of the other allegations in said ·bill not herein answered: 
"That if l1is lettet of resignation, addressed to the said 
Jierbert Barbour in July, 1926, is insufficient, then this re-
spondent here resigns as Trustee in said deed of trust, and 
desires that the Court will substitute someone else in his 
place, in the event it becomes necessary or proper to do so. 
'' N O\V, having fully ans·wered said bill, this respondent 
prays hence to be dismissed with his costs in this behalf ex-
pended. · 
JULIAN I\!EADE, 
Snb. Trustee.'' 
And at another day, to-wit, on January 17, 1929, by leave 
of court the defendant, Herbert Barbour, by counsel, filed 
his answer to said ·bill in this cause, which said answer is in 
these words : 
pa.ge 4 ~ ''THE AN.S\VER OF I-IERBEU.T BARBOUR. 
"The separate answer of ·Herbert Barbour, principal de-
fendant to a Bill o£ Complaint exhibited against him, et als., 
in the Circuit Court of Pittsylvania County, Virginia, by 
l\iary A.. Barbour. 
"This respondent, .reserving to himself the benefit of all 
just exceptions to said Bill of Complaint, for answer there-
to or to so much thereof as he is advised that it is material 
he should answer, answers and says: 
''First: This respondent admits that Mary A. Barbour, 
28 Supreme Oourt of Appeals of Virginia. 
complainant, bought a certain lot, which is described in the 
Bill of Complaint, on January 30, 1913; that the amount paid 
therefor was $650.00; that thereafter, on August 30, 1913, the 
complainant borrowed the sum of Five I-Iundred Dollars 
($500.00) from the Danville Perpetual Building, Loan and 
Savings Company and erected a home on said lot. 
''Second: This respondent denies any knowledge of a will 
made in July, 1921, while the complainant was visiting this 
respondent in Richmond. 
''Third: This respondent alleges that he advanced nioney 
to the complainant between the years 1912 and 1915, far in 
the excess of One· Thousand· ($1,000.00) Dollars, for cloth-
ing, support and maintenance, a part of which money ad-
vanced, your respondent alleges, was ·used to discharge the 
Deed of Ttust referred to in the Bill of Complaint, filed in' 
this matter. 
"Fourth: This respondent further alleges that on the 
first day of July, 1921, l\Iary A. Barbour, complainant, made 
a Deed of Trust to George C. Fitzhugh of the City of Rich-
mond, conveying the property refe1·red to in the Bill of Com-
plaint to the said George 'C. Fitzhugh, to secure the holder 
of a certain note in the sum of One Thousand ($1,000.00) Dol-
lars, with interest from the first day of July, 1921, until paid, 
dated even date with the Deed of Trust, payable on demand 
to said }.t!ary A. Barbour and endorsed by her, which note 
was delivered to this respondent, it being understood betwee!l 
siad l\{ary A. Barbour, complainant, and this respondent that 
this note secured by this Deed of Trust was for the purpose 
of securing to this respondent the sum of money advanced 
to the complainant during the period of time from 1912 to 
1915,. which Deed of Trust was recorded in the Clerk's Of-
fice of the Circuit Court of Pittsylvania County, Virginia, in 
Deed Book 69 at page 220. 
"Fifth: This respondent denies that the note and Deed of 
Trust referred to in the Bill and in this answer were ob-
tained by fraud or that the complainant ever alleged t.ha t 
there was any fraud in connection with the transaction ·until 
after this respondent made demand upon the complainant for 
a payment on the said note. 
"Sixth: ·This respondent further .alleges that the com-
plainant,. on more than one occasion, in letters to him which 
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will be filed in evidence at the proper time, admitted this ob-
ligation, and made repeated efforts to settle same for less 
than the amount of the note. This respondent has read the 
separate answer of Julian 1\!Ieade, Substituted Trustee, and the 
two letters written by Julian ~{eade, Substituted Trustee, to 
your respondent, and asks that same be made and read as a 
part of this answer. 
page 5 ~ "Seventh: This respondent denies that the Deed 
of Trust and notes referred to are forgeries and de-
nies that the complainant intended the Deed of Trust to be 
a will and alleges that the complainant knew the difference 
between a Deed of Trust and will and that the complainant 
signed the Deed of Trust and executed the notes secured there-
by, of her own free will and accord, and for valuable consid-
eration. 
"Eighth: This respondent further alleges that the com-
plainant is under the influence of, is dominated by and is 
prompted to the actions she has taken in the Bill of Com-
plaint by another son, the brother of the respondent who i::; 
a lazy, ·worthless, ne'er-do-well, who has never done any-
thing· toward the support of his mother, the c<>mplainant, or 
help her in any way; and that this brother is seeking to gain 
for himself the home of the complainant . 
. "Ninth: This respondent further alleges that it has been 
through· his sacrifice and toil, that his mother has been ahlc 
to accumulate and have a home. That it is not, in the opin-
ion of this respondent, equity that the fruits of his labor 
should go to a worthless brother who has done nothing to-
ward the accumulation of a home for his mother. 
"And, now, having fully answered the complainant's bill 
this respondent prays that the prayer in the complainant's 
Bill be denied that the complainant's bill be dismissed and · 
tl1is respondent prays to be dismissed with his reasonable 
cost in this bel1alf expended. 
HERBERT BARBOUR, Respondent, 
By CounseL 
HUGH T. WILLIA1\IS, 
1\IARVIN I. \VAL~eQN, 
Counse]. '' 
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Depositions for Plaintiff in the Clerk's Office of said court 
on the 17th day of September, 1927. 
The followb~g depositions taken on behalf of plaintiff were 
filed: 
"In the Circuit Court of Pittsylvania County, Virginia. 
''~:Iary A. Barbour 
v. 
Herbert C. Barbour1 Etc. 
''The deposition of ~:Iary A. Barbour and others taken be-
fore me, F. C. Howard, a Notary Public, in and for the City 
of Danville, State of Virginia, at the office of llarris, Harvey 
& Brown,. Attorneys, 616 l\fasonic Temple, Danville, Virginia, 
on the 5th day of April, 1927, pursuant to adjournment by 
consent from the 1st da.y of April, 1927, the date stated in 
the notice hereto annexed, to be read on behalf of the plain-
tiff in the above styled c.hancery cause. 
Appearances: E. 1,Valton Brown ·of !farris, Ifarvey & 
Brown, for the Plaintiff. I-Iugh T. vVilllams, for Defendant, 
Herbert C. Ba.r·QOur. 
"~IRS. ~IARY A. BARBER, 
being first duly sworn, deposes and says as follows: 
page 6 ~ DIRECT EXAlYIINATION. 
By Judge Brown: 
Q. Your name is 1\irs. l\1ary' A. Barbour? 
A. Yes. 
Q. How old are you f 
A. In my 70th year. 69 in January. 
Q. Whe're do you reside f 
A. No. ~fain St. 
Q. What is the number of your house 1 
A. 1718. 
Q. Do you recall the date of your marriage 1 . 
A. No, do not. 
Q. How long ago were you .married? 
A. It has been so many years ago. I will try to remember. 
I don't remember the year now. 
Q. How old is your oldest cbild1 
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A. She would be 40 if she were living. I was married at 
20. I was 20 in January and married a few days befol'e 
Christmas~ 
A. He lived for years. He has 1iot been dead so powerful 
many years. 
Q. How many1 
A. I could not tell you. Him and me separated. 
Q:. How long since you separated¥ 
A. 30 years, I guess. Long~r than that. 
Q. How many children did you have~ 
A. Four. 
Q. What are their names? 
A. Alma Watson is the oldest, Leonard Reavly is the sec-
ond, Lester is the third and Her,bert Wilson. 
Q: Are all of your children living?· 
A. No, my daughter is dead. 
Q. The bill of complaint, as we lawyers call it, that you filed 
shows that you purchased from Thomas ~t 0 '·Brien a lot 
of land in Pittsylvania County on North J\{ain St. Extension, 
just outside of the city and that this was purchased Jan. 30, 
1913. At that time was your daughter living or dead Y 
A. She 'vas dead. · · 
Q. The deed says that you paid $650.00 for the property. 
Was there a house on it? ·· 
A. No. 
Q. From what source did you get the money with which to 
pay for this propertyf . 
A. ~Iy insurance from my dead daughter and the balance 
I borrowed from W addill-Hoiiand Building & Loan Com-
pany. . 
Q. How much insurance money dicl you get at your daugh-
ter's deathf 
A. I got $1,120.00. 
Q. Was your daughter married at that time? 
· A. Certainly. 
Q. How did you happen to get the insurance money? 
A. She had made it over to me· 'vhen it was taken out. 
She said she made it over to me to keep me out of the poor 
house when I got disabled to work. 
Q. Do you recall how much it cost you to build your house? 
A. $904.00. · 
Q. 'Where did you get the money from to build the house? 
A. I told you it was my insurance and from the 
page 7 ~ Building & Loan-W a.ddill & Holland-besides ~y 
insurance. 
Q. The record shows that on Aug. 30, 1913: about six mon~hs 
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after you bought the property, you borrowed $500.00 from the 
Danville Perpetual Building, Loan & Savings Co., which is 
the one W addill-Holland Co. operate. Is that the correct 
amount¥ 
A. That is the correct amount-$500.00. 
Q. As I understand you with the balance of the insurance 
money you had left and this $500.00, you built your home f 
A. Yes. 
Q. Do you recall for how .long a time you borro,ved the 
money? 
A. He remembers I gt1ess. I thought they gave me five 
!Jear to pay it if I am not mistaken. 
Q. Have you the book in which you had them put your 
weekly or monthly payments f 
A. Yes, I have the book at home no,v. 
Q. "\Vho made the payments to the Building & Loan Asso-
ciation f 
A. I did. 
Q. Your complaint further alleges that there is a deed of 
trust of record which is dated J nly 1, 1921, to a man named 
Geo. C. Fitzhugh, Trustee, which claims to secure your note 
for $1,000.00, with interest from .July 1, 1921. When did 
you first learn that such a deed of trust was on record 7 
A. When lfr. J\feade-
Q. ~Ir. Julian ~Ieadef 
A. Yes, showed it to me. . 
Q. Tell us. the circumstances. When did you first l1ear 
about the deed being recorded again~t your property? 
A. I heard that when ~£r. ~ieade sent for me to come over 
here. 
Q. How long ago was that? 
A. I reckon three years· ago, if not more. 
Q. What did they send for you to come over here for? 
A. l-Ie sent me word to come over here-wanted to see me 
-they wanted him to sell me out is the news sent to me by 
1\irs. Portye Daly. · 
Q. Did you come over to see 1\fr. 1\feade 1 
A. I certainly did. 
Q. At that time had you ·any previous l{nowledge that any-
body l1eld a deed of trust on your property f 
A. No, I did not. Never saw one before. 
Q. Did you tell 1\ir. ~Ieade that you did not owe the money 
or had not given a deed of trust? 
A. I certainly did. I told him I had never given anybody 
a deed of trust. I had given them a will that they should 
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have that much at my death but not ~ deed of trust to sell 
me out while I was living. 
Q. Do you recall the circumstances under which you wrote 
the will or gave your son, Herbert Barbour, a will f vVhere 
~vere you 1 
A. I was in Richmond. Ife asked me to give l1im some-
thing showing that when I was gone he would have a part. 
Ife might not be in this country. Did not know whether he 
would reside here or might. leave. J\1ight be away from here. 
Q. vVhere were you at the time he .was talking about this 
b·ansaciion to you f 
.l\.. "\Ve were just out on the street walking and looldng 
around. 
Q. How did you happen t.q be in Richmond at the time? 
A. Went down on a visit to see them. 
Q. You went on a visit to your son, Ilerbert Barbour, and 
liis family 1 
A. Yes. 
page 8 } (J. "\Vhat was the outcome of your conversation 
about the will? "\Vhat happened·? · 
A. He wrote the will. This man did. 
Q. \Vho was the man1 
A. 1\ir. Fitzhug-h, he called him. 
Q .. Do you remember where you went to sign tlte paper? 
A. Yes; a little bit of Gaboose not as big as across in here 
in Capitol Square with a chair and desk. 
Q. \Vho took you down there¥ 
A. Herbert Barbour. 
Q. Before you went had you ag-reed to make any deed of 
trust or sign a note in favor of Iferbert Barbour"? 
A. ~o, I never meant to sign any deed of trust at a11. 
Q. On how many different occasions had he talked to you 
about this will in llichmond'f 
.l\. T'vo or three times. 
Q. TAll us how it came up and what ''ras said? 
A. He asked me to give him some showh1g of getting pnr.t 
of my property. lie said probably he might not be here and 
I might die and he would not get anything and he wanted 
some showing as well as the balance of them. 
Q. Did he claim at that time that you owed him any money 
and that you ought to give him a deed of trust to secure the 
monev von owed him? 
A. ~N~, did not. 
Q. Did you in fact owe him any money? 
· A. I don't think I did. 
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Q. Had he ever made any loans to you at any time to help 
you huy · the property~ 
A. No, did not make me any loans at all. 
Q. Ifo'v long since your son, Herbert Barbour, has lived in 
Danville ·with you ·1 
A. Has not lived in Danville with me since.he was 21. 
Q. He is about how old now? 
·A.~ I could not exactly tell you-somewhere about 35. 1v[ay-
he o]der than that. 
Q. Where did he go ·when he first left Danville~ 
A. vV ent to Richmond. 
Q. How long did he live in Richmond? . 
A: I don't remember-a year or twq and then he went 
we-st. 
Q. How long did he live in the West? 
A. Don't remember how many years he lived there before 
he was married. Several of them-two or three. 
Q. Where else did he live after he was married? 
A. lie went back west. 
Q. ·How long did he live back west? 
.~..\.. 9 or 10 vears I reckon. · 
Q. When did he come back to Virginia and what were the 
circumstances? 
A. He went bad\: to Richmond from the west-wrote for 
l1im to come and make war harness. 
Q. Did making harness have anything to do with keeping 
out of the 'var? · 
A. It must haYe-he did not go anyway. 
Q. How did you happen to know about his coming to Rich-
Dloncl to make war harness l 
.. A .. Ilis wife came to tow~n and spent two weeks with her 
brother and I heard !Ir. Crump in R.ichmond had wrote for 
him to come and help make ha1·ness for the war supply. 
Q. Is he a good harness maker 1 . 
A. They sa.y he 1s. J think so myself. . 
Q. Has he liv-ed in Richmond since he ·went there to make 
\var harness 1 
A. I guess so. I have not heard of his moving. 
page 9 ~ Q. Did you ever agree with your son I-Ierhert Bar-
bour, to make a deed of trust and a note from the 
elate he claims you owed him, or to ·give him something to 
show his share in your property 1 Did you understand yon 
wore making a deed of trust and note? 
.A .. No, nev-er aimed to do nothing of the'ldncl. "\Vould not 
haYe ·given my mother one if she had been living. I did not 
----------
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· care who got it when I was. gone, but I wanted it when I was 
living. 
Q. "\Vhere did you work1 
A. Cotton ].fills. 
Q. "\Vhich mill? 
A. Long mill. vV or ked there off and on for 31 years. 
Q. Out of this insurance money of your daughter, did you 
let llerbert Barbour have any of that money? 
A. I loaned him some when he went back' home after his 
ssiter died. It was Sunday and he could not get any. 
Q. How much did you lend him~ · 
A. $40.00. 
Q. llow long did he take to pay it back? 
A. He sent it back at different times. Ife sent it back. 
Q. Did he do it voluntarily~ 
A. I wrote him a time or two when it was convenient to 
send it. I was going to build. 
Q. IIe did send it back? 
A. Yes. 
Q. Do you remember how many payments he made? 
A. No, do not. · 
Q. You are the mother of this man, Herbert Barbour, and 
you claim here that lie threatened to sell yo11 out under a deed 
of trust. Is that so ~ 
Q. That is what nir. l\feade said. lie had a deed of trust 
nnd sent it here to sell me out at once. 
Q. "That was the last occasion of his visit to ·your house? 
A. I don't know really whether it was for the purpose to 
see if he could get some money or whether he just came to 
visit his kinfolks or not. 
Q. ''Vhat happened when he came there 1 II ave anything to 
sny about the deed of trust f 
A. I-Ie just said that he wanted me to give him $1,000 and 
interest on it !or three or four years. 
Q. 'Vhat did you tell him? 
A. I told him I could not do it. 
Q. "\Vas that before ].Ir. Custer's death? 
A. Since Custer's death. 
Q. Did he make any claims on you personally before :M.r. 
Custer's death? 
A. Certainly. 
Q. How many years before 1\fr. Custer's death~ 
A. ~ittle over a year. 1\:Iight have been two years. 
Q. Did 1\Ir. Custer represent you up until his death Y 
A. lie did. 
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Q. 1-Iow soon after }Ir. Custer's death did your son, Her-
bert Barbour, come "back to see you 1 
A. l-Ie came tha.t spring I think after he died. 
Q. You claim in this bill that you never gave your son 
this deed of trust, never gan~e him any note and you do not 
owe· him any money. Is that correct o/ 
A. That is correct. I gave him a will and intended fot· 
him to have it. I did not intend for any of my children to 
sell me out while I was living. 
page 10 } · Q. "\Vho lives at home with you 1 
A. ~Iy youngest boy. 
Q. What is his name~ 
A. Lester. 
Q. llave you had to have your house repaired and paiutctl 
and pay taxes 1 
A. Yes, I certainly have. I borrowed $150.00 from U1c 
bank at one time two years ago to have new gutters put ou 
it and have it painted. 
Q. How many years since you have been able to worl\ 1 
A. 5 or 6 years I have been unable to work 
Q. \Vho has been assisting in taking care of you 1 
A. lVIy son with me has done all-been doing it since I quit 
work. ~ 
Q. Has this son, Herbert Barbour, who claims yon owe him 
$1,000 and interest, sent you any money to pay your taxes 
or helped you repair the house or done anything for you since 
you quit work? 
A. No. 
Q. Has your son, Herbert Barbour, made any contributions 
of any kind sinee he was old enough to work and, if so, for 
what amounts and what were the occasions o? 
A. He has sent me some money now and then in a letter, 
but he has been married for a long time. I could l1ave per-
ished to death in one year as far as that is concerned-he 
has been married and away from here. 
Q. Did he ever send you any money except as a gift 1 
A. No. 
Q. llow much do you suppose he sent you from time to 
time? 
A. I did not keep an account. 
Q. Did it amount to a gre·at deal1 
A. No, did not amount to a great deal because it does no f. 
t.ake a great deal to do me. Since he has been married if he 
had wanted to sent it, he could not have done it. 
Q. lias he ever showed you the deed of trust and note which 
he claims you signed~ · 
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A. No. 
Q. Did you go to any other office in Richmond about tlle 
papers you signed or were you in this same office Y 
A. Same office. Only one I went to. 
Q. Do you recall whether the paper was written in this 
of.fice or whether it was already written before you got to the 
office? 
A. Written in the office. At least there was a little strip 
in the office. That mess was not fixed in the office where I 
was. 
Q. Did anybody ever explain to you that you were making 
a deed of trust ·and putting a lien on your house and agree-
ing to pay whever held the note $1,000.00 with interest from 
July 1, 1921? 
A. No. 
Q. Would you ever have signed any such papers1 
A. No, for any human on the face of the earth. 
CROSS EXAMINATION. 
By 1\rf r. Williams : 
Q. Herbert must have been a right good boy for· you to 
intend to leave him $1,000.00 at your death when you had 
three other children T 
.A. It don't make any difference· whether he ''"as good or 
bad, he was a child. 
Q. You wanted to leave him more than the others? 
A. I was not aiming to leave him any more than the othe1'. 
Q. You left him $1,000.007 
page 11 ~ A. ~iy place ought to brii1g $5,000.00. 
Q. Would it have brought that in 1921 f 
A. It would bring it th_en when it would not now. I was 
offered $5,000 cash for it before I had lived there 12 months. 
Q. Did you make any will to the other children so they 
would get their share? 
.A.. No, never made any will. 
Q. You say you have not made a will1 
A. I have not matle no will. 
Q. And you have not yet? 
A. I have not yet. 
Q. You told Judge Brown you never heard of this thing 
until 1\Ir. Meade wrote vou to come to see him f · 
A. I did not. Positive did not. \Vhen he sent me word 
to come O'\''er here I came. 
Q. Do you remember when 1\Ir. j\{eade sent for yon? 
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A. No . 
. Q. vVas it in the summer time f 
A. In the spring-in April. Don't remember the date. 
Q. Was it not in May1 
.A. Don't think it was. 
Q. You are positive it w:as in April? 
A. It was cold weather. 
Q. Not around Christmas? 
A. 'No in the spring of the year. 
Q. Not around January~ 
A. :No, in the spring of the year. 
Q. If you did not know until April or 1\Iarch-you say 3 
years ago-
A. No, I did not. I don't remember. 
Q. How long ago was it 7 
A. 2 or 3 years. 
Q. Is that just as true as anything else you haYe stated? 
A. It certainly is. 
Q~ 'Vhy did you write your son in Jan nary, 1924, and dis-
cuss this thing 'vith him? 
A. He kept writing to me to sell and divitle with him. 
· Q. You said .you did not know anything about it then~ 
A .. I did not know anything about any deed· of trust. 
Q. \Vhy were you writing him Jan. 28, 1924, asking him 
about the note? Didn't you write him January, 1924, about· 
the note? 
A. No, I did not, that I know of. Don't know mtything 
about no note. Dicl not know nothing about a deed of trust. 
That is what I am speaking of. 
Q. \Vhy did you give him the note '1 
A. I have not given him the· note. 
Q. You deny absolutely that you gave him a note? 
A. I gave him a will. I absolutely deny everything else 
lmt giving him a wi11. 
Q. Yon write and read 1 
A. I can read and write a little-not much. 
Q. You corresponded with this boy all the time? 
A. \Vhenever he wrote I usually answered his letters. 
Q. And when he "rould send you this money, you would ac-
knowledge it 7 
A. "\Yhich money? 
Q. The money he sent you when he was in the ·west 1 
A. Of course. 
Q. How much did he send 1 
pag-e 12 ~ A. $5 or $10. 
Q. How often? 
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A. I don't remember. 
Q. You told Judge Brown you had been working. I:Iow 
long since you have ·been working? 
A. Five or six years. 
Q. Have you worked any since 1912 7 
A. Four years since then. l\·ly daughter died in 1912 a.nd 
I worked four years in the cotton mills since she died. I 
worked in the cotton mills and paid my bills. 
Q. Has this boy sent you any money f 
A. Sent me some money until I went to work. 
Q. Did you not give this boy a deed of trust for $1,000.00 
you owed him and admitted you owed him and is not this 
the whole trouble-did you not write your son, Herbert, that 
your son, Lester, was worrying you and you wished you were· 
dead? 
A. I told him I had been worried by him for money that 
Lester said sometimes he wished he could turn to money so 
be could satisfy him. 
Q. Is that your signature? 
A. It may be. I never \vrote anything with a pencil. 
Q. That is not 'vritten with a pencil Y 
·A. \Vhat is it written 'vith. 
Q. Ink. Did you not sign that? 
A. I never signed nothing·Iooked like that. 
Q. Is that your signature? 
A. I doi1 't think it is. 
Q. Do you deny that to be your signature? 
A. I think I do. 
Q .. And that is just as true as anything else you have 
said? . 
A. I never have signed any bank note. I have never signed 
1).nything on any hank note. If he will show me the piece of 
paper the wlll ''las written on, probably it can be acknowl-
edged. I have never written anything on any bank note. 
Q .. I hand you herewith what purports to .be a deed of 
trust and ask you if tl1at is your sig·nature ~ 
A. I did not put it on there. It has been transferred on. 
there. I have ne·ver seen 119 paper like that. I have never 
seen no deed of trust until ~Ir. 1vfeade showed me that. 
Q. I ask you if you did not write your name there f 
A. It is transferred. 
Q. I ask you again-Is that your signature! 
A .. I have never written nothing on no· First N a.tional Bank 
of Richmond. It was a pi-ece of writing paper the will 'vas 
written on and my name was put on it. This bank note is 
absolutely false and I would swear to it and kiss a stack of 
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Bibles as high as this building. Never put my name on no 
bank note in my life. 
Q. How much youug·er is Lester than Herbert¥ 
A. Two years. 
Q. Is Lester married 1 
A. No. 
Q. What does he do? 
A. Ran a pool room until business went clown. 
Q. What is be doing now? 
A. Been working on the plantation for ::1\frs. Aldredge. 
Q. How much has he worked for Mrs. Aldredge in the last 
year! 
Objected to and not answered. 
page ·13 t Q. How old was Herbert when your husband 
died? 
A. I don't know nothing about when be died. "\V e were not 
living together. 
Q. At the time you separated, how old 'yas Herbert? 
A. He 'vas a small child and so was the others. Not but 
two big enough to work out. 
Q.. Where did Herbert go to work and learn his harness 
trade? . · 
A. Here in Danville. Old man Neisler and Gilliam. 
Q. Did he not work for Virginia Hardware ·Co. for years ? 
A. Were they not in the basement when he was working 
there? 
Q. Did he live with you? 
A. Long· as he stayed here in Danville lived with me. 
Q. How old was he 'vhen he left here? 
A. 21. 
Q. And from that time up to the time this boy married, he 
partly supported you and Lester and everybody over there t 
A. No, you are sadly mistaken, 1\1:ister. You done hopped 
over a bridge before you got to it. 
Q. vVhat was his relation with reference to the family when 
he worked with Virg-inia Hardware Co.~ · 
A. He paid his part. 
Q. How much? 
A. Sometimes one amount nnd sometimes another. 
Q. What amounts? 
A. $4 and $5, $6 a month wl1cn lw was there. He went to 
Richmond. I broke up and lived •with my daughter and her 
husband until she died. r:rhen I got a lot from ~Ir. 0 'Brian 
and built my house. 
' 
Mary A. Barbour v. Herbert Barbour. 41 
Q. vVhen your daughter died you did not have any money? 
A. No. 
Q. You got $1,000 from her insurance i 
A. $1,000 in Fraternal J\ifa.jestic Circle and $120 in Vir-
ginia. 
Q. You paid the funeral expenses ·out of that 1 
A. No, my son-in-law paid the funeral and burial expenses. 
Never cost me nothing. 
Q. Then you had $1,120.001 
A. Yes. 
Q. What did you do with the $1,120.001 
A. I bought this lot and had a house built. 
Q. How much did you pay for your lot 1 
A. $750.00. 
Q. That left you $380.00¥ 
A. And then I borrowed money from over here at the Build-
ing & Loan. 
Q. Where was Herbert when that transaction took place. 
A. He was out vVest. 
Q. Did you write him about it¥ 
A. Of course, after I got started making payments. 
Q. When you got so yon could not make the payments, 
you wrote to him~ 
A. No, did not write him when I could not make the pay-
ments. 
Q. \Vbat did you dof 
A. Went to work. 
Q. Did he send you any money to make the payments 1 
A. He sent money to do with as I wanted. l-Ie did not 
send me money to make the payments and live on. 
Q. What he did send was enoug·h to make the paymcnf·s ~l 
A. Ife did not send enough to make the payments much 
less to live on. 
Q. I-I ow much did he lack? 
A. I had. to work and .. pay tl10m. 
pag·c 14 ~ Q.. Lester was not doing- anything 1 
A. He was not with me. 
Q. Lester was not doing- anything· to help yon? 
A .. lie was not allowed to stay at home. Herbert did not. 
tell while he was giving in his evidence that he run him away 
from home and as long as he stayed here Lester could uot 
stay. (J. Jlerbert. moved over there in the house with his wife·? 
A. Yes, he moved over there and his wife ordered me out.. 
Q. \~That was the arrangement when he moved over there·~ 
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A. lie just c.aiD;e and brought her over and went away, that 
is all. . 
Q. What you did you went out here and brought proceed-
ings against her before Squire Fitts to get her out of the 
house1 
A. She said she was not to help me pay the dues and I had 
to get out. 
Q. vV as she not making the payments? 
A. Certainly she was not. 
Q. You mean to say l1is wife was not making any pay-
ments? 
A. She told me he never authorized her when he went back 
west to pay anything. 
Q. Did you take the money that Herbert Barbour sent you 
to make the payments on the house and use part of it to 
get a warrant to get his own wife out of the house? 
A.! No, sir, I did not. Don't accuse me of that. 
Q~ I am just asking you. 
Q. Old man Fitts is not dead yet. Ask ~Ir. Fitts if I took 
out a warrant. If there was any warrant issued I would like 
to know who paid for it. I told him she refused to move anu 
ordered me out.. Said Herbert never told her to pay any-
thing there and she was not going to do it and for me to get 
out, it was her home and she told Bill Thomas that. 
Q. Is your name }irs. :Mary A. Barbour Y 
... !\.. Yes. 
Q. Yon say you. did not go there and swear out a war-
rant·? · 
A. No, did not swear anything. I told him she absolutely 
refused to move out and refused to help me pay anything. 
lie wrote out a paper and gave it to Bill ~rhomas. I have 
never seen the paper in my life. 
Q. If you were 1naking the payments why did you want her 
to make them~ 
.A .. I said help to make them. I had to work. 
Q. That was in 1H15, you were not working· then? 
.A. I went to work that summer. 
(~. Yon say here that you worked in 1915? 
A. \Vhat is the reason I didn't? I went to work direetly 
after lim· bert's wife moved· there. I can prove these things 
by reliable people. I ain't living far from ~L 0. Nelson and 
.. A.Iec 'VIlson. Talking- about my swearing· out a warrant for 
ltis wife, I never asked for any warrant. I wanted her to 
move away so I could put somebody in a part of the l1ouse 
to help me and I never s~:nv the paper he gave ~Ir. Thomas 
/ 
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to carry over there and he told me not to be there when Mr. 
Thomas carried the paper. 
Q. At the time you put his wife out-at that time Mr. Bar-
bour offered to pay you right then every cent you had in the 
house! ' 
A. No, he did not. 
Q:. \Vhat did he offer? 
A. Told me he would give me $1.,000.00. 
Q. lfow much did you have in the house' 
A .. I had everything I had. Do you suppose I was going 
to take $1,000 for it? 
Q. You had not paid that much then? 
A. I had paid all but the $500.00 I had borrowed. 
page 15 } Q. You had not paid $1,000.00 Y 
A. I certainly had. I had paid 1\fr. Whitmell 
for building the house and for the lot and what I had to pay 
was in the ouilding and loan. 
Q. You say what you signed was a wilH 
A. I went in a little office-
Q. That is the only place you went? 
A. That is the only place and a.s for sig·ning a bank note, I 
don't recall it. 
Q. Don't you recall going to the First National Bank? 
A. No, do not. 
Q. At the time you signed this deed of trust, did you not 
go to the First National Bank in Richmond? 
A .. No, did not. Never saw a bank in Richmond in my 
life. 
Q. I ask you if you did not go down to the First National 
Bank before 1\:fr. Clarence C. llitt, a Notary Public, in the 
First National Bank and he acknowledged your signature to 
this deed of trnst:1 
A .. No, never went· to no bank and I never have seen no 
N otnry Public. l\1:r. Nothing. 1\{r. Fitzhugh was the only one 
I ·saw. . 
· Q. You just tell us that all you did was to write a will and 
give him the will so he would get $1,000 at the time you died? 
. A. vVhen he was away from here when I died he claimed if 
I did not give him something to show the balance would not 
want him to have anything and l1e jowered and jowered and 
said if I did not give him something he was not going to carry 
me to the depQt to go home. 
Q. vVas :Mr. Fitzhugh there then?· 
A. No, that was before we went to the office. I gave him 
a 'vill. 
Q. Where is that will? 
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A. Ask him. It has never been produced. 
Q. This is not it¥ 
A. No, sir, I never saw a deed of trust until Mr. Meade 
showed it to me. I may be an idiot but I am not idiot enough 
to give anybody a deed of trust on my property to sell me out 
~fter working 30 years in. the cotton mills. 
Q. In April; 1924, did you write your son and tell him 
somebody else was trying to meddle and mess in your busi-
ness and you wanted to get shed of the fuss you were con-
stantly in and that you would not be in a fuss for all of the 
houses in Danville-that Lester was worrying you about this 
thing all the time? 
A. I wrote him that I could not sell the property. 
Q. Did you not write him he should have his money and you 
'vere going to try to sell this property f 
A. I told him if I could sell it I could divide with him. \Vhy 
did he not come to me and ask me to sell the property and 
divide with him about all of this mess. I don't have to un-
dermine anyboc1y to get them to do anything for me. 
Q. Did you not tell him not to foreclose the deed of trust 
that you thought you could do better at a private sale? . 
A. I don't remember. I wrote him about the deed of trust 
after I found out a deed of trust was on it. 
Q.. Who is the Greek' 
·A. I don't know what Greek you are talking about. There 
'vas a Greek here that has gone to Ne'\v York that wanted to 
buy the place. 
Q. What were you going to sell forf 
A. Herbert kept writing to me and after me to sell. 
Q. I ask you this, l\1:r. Barbour, if you did not know any-
thing about this deed of trust and if this paper you under-
stood you were signing was just a will, why was it you were 
all the time writing him you would sell it P.rivately and pay 
him his $100.00 back? 
. A. He came to my house and \vanted to move 
page 16 ~ bac.k up there arid I knew that would never do and 
he. said he was going to sell if he could not move 
in there and he actually went to :Marion Barker to get him 
to build another room. Going to move his family here and 
Lester said not while he was there. 
Q. What did Lester have to do with it? 
A. He was taldng care of me. 
Q. \Vhere was he working1 
A. II ere in the Liberty Pool H oom. 
Q. And Lester said notwithstanding the deed of trust-
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A.. He did not say. nothing about the deed of trust. 
Q. 'Vhat were you writing to him about it for·~ 
A. It was long before this. 
Q. Was it before you heard from 1\fr. l\Ieade~ 
A. Yes, it was before I heard from 1\Ir. :Meade. 
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Q. You know it was before you heard from 1\Ir. l\Ieade? 
l\. Yes, it 'vas. I don't remember I had heard anythil1g 
from 1\Ir. l\Ieade when he came there the first time. . 
Q. II ow long before you heard from 1\Ir. :Meade was this·? 
A. Don't remember. 
Q .. A year? 
A .. Don't think quite a year. 
Q. G' months"? 
A. lVIight have been. 
Q. You are ·absolutely positive it was before you heard 
from l\Ir. 1\Ieade? 
A. I am not positive at all. But he said he wanted to 
1nove up there and wanted me to give him power of attorney 
to the house to use the house 25 years. 
Q. And that was the time Lester said not to pay the not.e·l 
A. l-Ie did not know. anything about it he fore and he· said 
if he could not move back up there he was going to law. 
Q. ~rhat was the time Lester said not to pay the note 1 
A. Yes. 
Q. And Lestei' has been plaguing you and worrying you to 
death ever since? 
A. No. Once ii1 a while if anything is said about it, he gets 
1nad. 
Q. ITe gets on your nerve so? 
A. No, Herbert got on my nerves worse than he did. I 
don't ask liim any odds. 'Vhen somebody is always writing 
me and got my property so I cannot sell-
Q. I-Iave you any letter you have received from your son 
llerbert, asking you to sell and divide? 
A. I don't know. I always burn up my leiters. 
Q. Ifave you any sort of communication at any time frmn 
~·our son, Herbert Barhonr, that would indicate in any way 
that he e\"er understood this thing to be a will? 
A. I don't know what he understood. It seems t-o me he 
was old enough to understand it to he a will. 
Q. 'Vere you not old enongh to understand a deed of trust'? 
A. No, I don't know no1hing about a deed of trust. I never 
tried to cheat nobody out of nothing. 
Q. Did yon not give a deed of trust when you borrowed the 
money from 'Vacldill-Ilollancl Co.? 
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A. No, did not. Preaeher Holland went with me over and 
introduced me and my place stood for the debt until paid. 
Q. .And you ·never signed any deed of trust f 
A. Did not sign anything that I know of. I have got my 
receipt book where I paid it. I will swear I never signed one 
of them bank notes. 
Q. Yon know it is a bank note 1 
. A. I says so on there. It is in print. I can spell 
page 17 ~ if I ain't got no sense. 
And further this deponent saith not. 
~:J:ARY A. BARBO-UR. 
By F. C. HO\V ARD. 
State of Virginia, 
City of Danville, to-wit: 
I, },. C. IIoward, the undersigned K 0tary Public, in and for 
the city and state aforesaid, dD hereby certify that the fore-
going· depositions were duly taken and reduced to writing- by 
me at the time and plaee and for the purpose aforesaid, pur-
suant to adjournment and the name of the witness, l\Iary Bar-
bour, was sig11ed by me by consent. 
Given under my hand this iJOth day of August, 1927. 
F. C. HOWARD, 
Notary Public. 
l\Iy commission will expire J\Iarch 31, 1930. '' 
"The ·taking of these depositions is resumed by consent 
on ,J nne 23, 1927. 
Present: E. \Valton Brown of IIarris, Harvey & Brown, 
counsel for complainant. I-Ing-h T. \Villiams, counsel for 
lierbert Barbour, etc., defendants. 
The witness, 
J. A. \VILSON, 
. being first duly sworn, deposes and says as follows: 
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DIRECT EXA~IINATION. 
:Mr. Brown: 
Q. 1\{r. '\Tilson, please State your residence and OCCUpa-
tion. 
lt. I am in the warehouse business, Acree's Warehouse, 
leaf tobacco. 
Q. Your residence? 
A. 1\iy residence is 1722 North l\Iain Street. 
Q. 1-Iow long- ·have you lived in Danville? 
A~ You might say I have been here 30 odd years, but I 
haven't lived where I am living now but 13. or 14 yeats. 
Q. flow long have you knowu·l\Irs. ~Iary A. Barbour, the 
plaintiff in the suit? 
A. 13 or 14 years. 
Q. \Vhere is your residence in reference to hers, and state 
how well you ha \Te known her? 
A. I have known her personally and very well for the last 
13 01~ 14 years. Our lots join. I have been acquainted with 
her ever since she moved there. Sl1e moved there in tl1e fall 
as well as· I remember after I moved there in J nne and I have 
been knowing her personally and seeing- her there every clay 
somtime during th.c. day when I was at home for the last 13 
or 14 years. · 
Q. Do you know her sou, Herbert Barbour·? 
1\... I don't think I ever met him, if I did it was not more 
than once or twice. Never had any acquaintance with him. 
I don't recall that I ever saw him but a time or two. 
Q. It. has been shown in evidence that 1\b·s. Barbour bought 
her lot and borrowed some money from the building and loan 
association to build her house~ Please state what yon kno'v 
in reference to how 1\irs. Barbour has lived and where she 
got her means of support. 
page 18 ~ A. I understood she got some money from the 
building· and loan, but don't know about that. I 
have heard her speak often about keeping up her dues. In 
fact, she has borrowed money from my wife to keep up those 
dues, but of course she p~id it back. 
Q. ~Ir. 'Vilsou, who lived with nirs. Barbour clt1ring these 
Years? 
· A. There was a man bv the name of 1\Iills and his wife 
stayed there a while, but they didn't stay there very long. 
Q. Did Jierbert Barbour, so far as you know, ever live there 
and maintain the home or contribute any to his mother's sup-
port? 
A. I think not. IIe hasn't lived there. 
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Q. llow did ~Irs. Barbour live, how did she acquire means 
for her sustenancef 
A. She worked in the mills, I suppose she worked in the 
mills, she said she did. I didn't sec her in the mill really, 
but that was her occupation. She worked there for quite n 
while as well as I remember now, up to about the war and 
maybe a little after the war. ~he said that she was doing 
work in the mill and she would come out soon in the morning 
and back late every evening, and I guess she was working in 
the mill like she said. 
Q. During· these years what arrangements did :Mrs. Bar-
bour make about purchasing her coal and those sort of things '1 
A. l\Irs. Barbour has been right there by me, and she has 
been as I considered in pretty close circumstances a good 
many times, and I have bought her coal, hut of course she 
paid for it afterwards a little at a time. rl,ime and again she 
wouldn't have money to buy fuel. I would haul wood from the 
warehouse and give' it to I{er. Of course she always paid fol· 
her coal, paid for it later on. I couTdn 't say to save my life 
how many times I have bought her coal. She would ask n1e 
to help her out in that way. 
Q. During these years dld you ever hear or see or know of 
any support or of any money that had beQn advanced to her 
by IIerbert Barbour t 
.A. No, never did. Didn't know if he did. Couldn't say. 
Q. \Vas there any evidence or any statement by :rvlrs. Bar-
bour or anything to show that Herbert Barbour was support-
ing her or helping her about the building and loan dues 1 
A. I can say this to my own knowledge. I have heard her 
complaining a great deal along that line. I didn't live in the 
house and couldn't say either way, because I don't know any-
thing about it. 
Q. 1\:fr. \·Vilson, of course the court understands and every-
body understands that you coulcln 't tell of your own knowl-
edge whether l\J rs. Barbour received. any assistance from her 
son. All I am asking· yon to do as a next door neighbor is 
to tell the court whether there was any evidence visible 1 o 
you that showed that she was rec~iving any support or help 
from this son. 
A. None whatever to show that she ·was receiving help fro1n 
anybody outside, because she was complaining n1ost of the 
time of being hard up and n1aking an effort to try to work 
all the time. I don't know of course. 
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CHOSS EXA~IINATION. 
l\Ir. \Villiams: 
Q. "\Vhat was the son who was living in the house doing 
all that time 'l She had another son living there didn't she 1· 
A. Yes. l-Ie would work around part of the time. 
Q. Ifow old was he'? 
A. I couldn't say how old he was. I understood he was 
the young-er son, Leslie. He had been staying there with her 
for a good long time. 
Q. I-Io~v long had he been living there 1 
.A. Last two, three or four years as well as I remember. I 
see him over there with her. I couldn't say just how long 
Leslie had been there. · 
(~. So, as I understand it, altho 1\Irs. Barbour 
page 19 ~ had a grown son there living with her that you felt 
it incumbent upon you to carry wood there in the 
winter? 
A. ~rhis young hoy I don't know what he was doing. He 
wasn't at home at the time, them winters I speak a bout that 
wood matter~ 
(~. \Vhat 'winter was that·~ 
.A.. Behveen '13 and '16. 
Q. And that was about the time that she was pay1ng on 
the honsel 
A. I don't l\now. 
Q. You don't know anything about that ? 
1\.. She told me so. 
Q. You don't know whether or not this Iferbert sent his 
mother money to make the payments or anything of that 
sort'? 
A. Do not. 
Q. Do you recall the time that J\:frs. Barbour, the wife of 
this man Ilerbert Barbour, lived there'! 
A. She moved in there and stayed only two, three or four 
days. 
Q. \Vhen was tl1at 1 
A. I don't recall the time. I can tell you the circumstances. 
I know he moved her in there. 
Q. \Yho moved het· in there J? 
A. 1-Ierbert Barbour's wife got in the house and there was 
a fuss raised a bont it and l\Irs. Barbour ordered her to move 
away from there. 
Q. Did you hear her tell her that? 
A . .1 heard 1\Irs. Barbour and them a .1awrng across the 
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fence. Ther·e ~as right smart racket over there and Thomas 
came over there and he g-ive her some orders, but she come 
off and then come hack and· she come away from home-1\Irs. 
Barbour did, and she eome back either the same day or next. 
Thomas come over and right soon after that· this lady, Mrs. 
I-Ierbert Barbour, moved away. 
Q. :Mr. Thomas referred to by you was a constable of the 
magistrate's court at Schoolfield'? 
1.\.. Yes, sir. 
Q. And .this property and this place is in Pittsylvania 
County1 · 
A. Sure. 
Q. It is not in the City of Danville~ 
A. No. 
Q. As I understand it, you know nothing about the affairs 
between :Mr. Barbour and his mother, nothing about the deed 
of trust she gave her s(_)n, nothing about the note she gave 
him and none of the circumstances'? 
A. Absolutely nothing only what I have stated. I haven't 
seen any of those papers, never heard anything about them 
until recently. 
Q. ~irs. Barbour never made any complaint to you about 
her son llerbert, and you know nothing about it. 
Q. She has told .me things about Herbert being in the west. 
I reckon he was out there 6, 8 or 10 years from what she 
f-;aid. I have heard her complain a good deal, but of course 
that is hearsay. 
Q. "\V,hat I am referring to is about the house there. 
A. Never heard her say a great deal. 
Q. Did yon l10ar anything about any eontroversy over the 
house1 
.1:\. Not until here-
Q. That is all we are concerned in. 
A. No. Didn't. use to hear anything said about it at all. 
She paid for the lot from the insurance she got from her 
dang;hter and built that house. That is what she said. I 
don't know really about that. After that she ·told me she 
had got a loan thru the building and loan and was keeping 
that up for a number of years. That is all she told me. 
Q. You don't kn~nv anything about any contra-
page 20 ~ versy that she had with her son? 
A. Not until she moved him out of there. 
Q. Yon didn't see him Y 
A. No. 
Q. As I understand yon have never seen this man 1 
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A. I think I have seen him a time or two, but I have no 
personal acquaintance with him. He was there very little. 
The witness authorizes the notary to sign this deposition 
and further saith not. 
J. A. WILSON. 
. n·. A. GOSNE·Y, 
being first duly sworn, deposes and says as follows: 
DIRECT EXAl\:fiNATION. 
) 
lVIr. Brown: . 
Q. Please state your business and residence. 
A. 1\{y business is service manager for Crowell Auto Co. 
Hesidence 1716 North 1\fain Street. 
Q. \Vhere is your home with reference to that of ::Mrs. Bar-
hour? · 
.A. Next door. 
Q. I-I ow long have you lived in this residence¥ 
1.\.. 11 years, practically 11 years. 
Q. How well have you known :fiirs. Barhour1 
A .. \Vell, almost like one of the family. In and out there 
frequently. Both houses are real close together. 
Q. Do you know her son I-Ierbert Barbour? 
A. I have met him. He came in the shop probably a week 
or so ago, but I diun 't recognize him. I had met him a long 
time ago, but I didn't recognize him. 
Q. I-I ow has 1\frs. Barbour maintained herself since you 
lwve lived over there, and paid her taxes and insurance and 
lived? . 
A. Well, she was worldng when I first built up ther~. I 
don't remember how many years she ·lvorked. 
Q. \Vhere did she work'? 
A. She worked in tho mills she said. I know ·she went out 
to work every n1orning. She said she worked in the mill. 
Q. Do you know anything about her circumstances during 
these years as to whether she had any apparent means of 
Jivelihood except what she worked for. 
A. No, I didn't see any at all. 
Q. Did you ever see this man Herbert Barbour around 
there or know of his sending his mother money or helping 
her in any way t ; 
A. I never did see him there and I never did hear of him 
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sending any money. I did hear my wife say that she sa'v 
him over there in the yard once and that hasn't been so very 
long ago. It must have been last summer. But I didn't see 
him then. 
Q. Has there ever been a time that ~Irs. Barbour so far as 
you know has had any large sum of money as if she bor-
rowed· it from her son? 
A. Not to my knowledge. I haven't seen anything that 
would lead me to believe that she had. 
Q.: It has been testified here that in 1921 in July a deed of 
trust for $1,000.00 in favor of this son was placed of record 
against 1\{rs. Barbour's property. Did you ever hear, or was 
there anything to indicate that l\Irs. Barbour had any money 
along· about that time'~ 
A. Not a thing. 
CH.OSS EXA.M.IN.A.TION. 
l\Ir. \Villiams: 
Q. Yon have answered the questions that were 
page 21 ~ propounded by .Judge Brown about taxes, etc. As 
a matter of fact. you don't know· whether she paid 
any taxes do you? . 
A. I didn't answer the question about the taxes. 
Q. Da you know whether or not she paid any taxes? 
A. I do not. 
Q. And you don't know whether this boy sent her any 
money, you don't know that do you~ 
A: No, not to my own knowledge. 
Q. As a matter of fact do you know how much monev she 
had on any particular date during· all these years! · 
A. No. 
Q. Alld as a matter of fact, you don't know wlwre she got 
the money to make her payments on the building and loan or 
anything of that sort 1 
A. I didn't see her get the money. 
Q. Yon don't know· whether ~he paid them herself of your 
own knowledge? 
A. No, I do noL 
R.E-DIR.EC1' EXA1\LINATION. 
~Ir. Brown: 
Q. Of course" you didn't see her work and pay her building 
and loan dues or taxes and insurance, but I want you to tell 
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the court as a next door neighbor whether this old lady, so 
far as you have been able to observe from the maimer in 
which she has lived, has had any assistance from this son 
I-Ie~·bert. Bar.bour. 
A . . As far as I could see she didn't have any assistance, 
because she worked quite a bit of the time. 
RE-CROSS EXA~IINATION. 
~lr. \Villiams: 
Q. Do you know how much her building and loan payments 
were? 
A. I do not. 
Q. Do you know how much it took to support herself and 
that boy that lived there 'vith her7 
A. I do not. 
Q. You do know that she had another grown son living 
there with her? 
A. I don't remember when he came there. I-Ie wasn't there 
when I moved there. I don't know how many years he has 
been there. 
Q. You couldn't tell us about how long f 
A. Been there five years I reckon. 
Q. \Vhat does he do 1 
.A. He has worked a majority of the time. 
Q .. \\There 1 . 
A. Ife said he was working over town in some of the pool 
rooms. As far as to lniowiug I don't know. I have seen him 
around the front of one of the pool rooms. 
Q. Do you know whether or not he contributed lOc to the 
Rupport of his mother? 
.A. It is a family affair and I don't know, never had any-
thing to do ,vith it. 
Q. Do you know whether or not his mother has had to 
support him~ 
A. I do not. 
Q. And yon don't know whether or not his mother took 
monev that Herbert Barbour sent her and used it for the 
benefit of this son, of your own knowledge? 
.A. I don't know whether he sent her anv and if he did I 
don't know whether she used it or not. If 'he sent her anv I 
don't know what she done with it. ~ 
·And this witness authorizes the notary to sign his name 
to this deposition and further saith not. 
B. A. GOSNEY. 
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page 22 ~ The wi h1ess, 
I-I. L. RIOI-IARDSON, 
being first duly sworn, deposes and says as follows: 
Q. ~Ir. Richardson, wl1at is your business, and how are 
you related to 1\Irs. :Mary A. Barbour7 
A. I married her daughter the first time. 
Q. "\Vhat is your business 7 
A. Now? 
Q. Yes. 
A. I am with the R .. J. Reynolds Tobacco ·Company. 
Q. When did you marry 1\Irs. Barbour's daughter and how 
long did she live afterwards~ 
A. Well," it has been, I don't know exactly the date, it has 
been a bout 20 years ago since we were married. 
Q. flow long did she live after you married t 
A. She didn't live quite 5 years . 
Q. "\Vhere 'vas :.Mrs. Barbour living during your married 
life? 
A. She was with me the most of the time. 
Q. "\Vhere did you live¥ 
A. Right where I am at now, up there on North l\Iain 'Street. 
I have been living there for about 20 'years.· I moved there 
soon after I married. 
Q~ How far is your home from that of ~frs. ·Barbour·¥ 
.A .. One house between us. She botight the next lot to me 
when she bought, but since then I have sold the lot between 
us. 
Q. Did you have any children of your marriage to ~1rs. 
Barbour's daughter1 
A. I got one boy. 
Q. flow old is he? 
A .. 19 the 15th day of lvJ a.y. 
Q. I-I ow· well have you known ~Irs. Barbour and how often 
lwve you seen her since you married her· danghter·1 
A. 'V ell, she moved with us as soon as I .moved on Nor tit 
nf a in Street, just a. few months after we were married, and 
she stayed there and then I think she moved down to 1\[r. 
0 'Bryant's. house and lived there a short time, but she was 
there at my house a majority of the time then, and this boy 
was then supposed to take care of her, and she got in vm;y 
needy ·circumstances, in fact, the old lady was suffering, and 
my wife went and got her and she stayed there the balance 
of the time. • 
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Q. As I understand, she lived with her daughter at your 
home for a number of years after you were married Y 
A. A majority of the time. She was a few months back 
in 1\fr. O'Bryant's house which now belongs to 1\frs. Wilson. 
Q. Except fo.r this time, until her home was built, she lived 
at your house f 
A. After my wife died she moved down the street then; 
after her death I broke up and she moved down the street in 
I think it was one of John 1viotley 's houses, next door to the 
fellow Thornton's plac.e, no'v deceased. 
Q. I-Iow long did she live down there _before she built her 
home on North l\fain Street f 
A. I paid not much attention to it, I don't know. It might 
have been a year or so, because she used the insurance to 
build her home. She bought the lot with the insurance. I 
don't know how long it was before she started her home. 
Q. 'Vhat insurance did 1v[rs. Barbour use to ·buy her lot¥ 
A. She used the money that ·she got frqm my wife's insur-
ance, which was insured thru the Paternal1VIystic Circle. She 
got $1,000.00 from that and she got $100 and some odd dol-
lars from the Virginia. 
page 23 ~ QL She got this insurance notwithstanding the 
~act_ it was on the life of your 'vife and your wife 
left a child. · 
A. Yes. I don't know how the insurance was made or any-
thing. :My wife said she was going to take out some insur-
ance and make it to her n1other and I said all right. I trav-
eled all the time during her life and all business was up to 
her and she attended to all the business. The on~y thing I 
knew, when she died the insurance went to the old lady, I 
didn't have a word to say. 
Q. Do you know from what source Mrs. Barbour got the 
1noney ·to build her house 1 
A. Got it thru the building and loan what she needed to 
build the house, 'vha t she was lacking· having. 
Q. IIow was this money repaid to the building and loan 
Association t 
A. She worked in the mill herself and paid the majority of 
it, because I know she got where she was sick awhile and I 
loaned her money. She said she was behind and I loaned 
her the money to catch up the payments, and she paid me 
$2.00 a w·eek back when she would get her pay at the cotton 
mill, and then the boy that is with her now, at the same time 
she was behind I let her have part of the money and he let 
her have the balance to catch up her payments. 
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Q. Do you know her son Herbert Barbour~ 
A. Yes, I know him too g-ood. 
Q. I-Iow long have you known him and how wel~ 1 
A. Well, I have been knowing him-well, I never got really 
acquainted with him until after I was married. Saw him a 
few times before. 
Q. Please tell us the best you can recollect where he has 
lived and what he has done since you knew him f 
A. "T eli-; the longest job that I ever knew him to have was 
with the Finch-\Vhitlock Company in Richmond, a harness 
business. 
Q. II ow long has he been married t 
A. I couldn't say how long he has been married, a good 
nwny years tho. 
Q. \Vhat I am particularly interested in is knowing whe~·e 
he has lived since his mother bought the home and what he 
has done. 
A. lie l1as lived in Richmond the majority of his time. 
vVhen she bought it I think he was in l{ansas City, ~Io., but 
l1e was just in one place or another, and I wasn't much in-
terested in him fi·om ·first acquaintance and consequently 
didn't keep up with him. . 
Q. Please tell us what h.is conduct has been t9warcls his 
mother, and to what extent, if any, he has assisted her and 
whether to your knowledge he has ever loaned her any money. 
A. He has never loaned her any money. lie used to when 
she was up there at home give her maybe $5.00 every now 
and then. He might have give her that once or twice. He 
made my house his home then, sometimes he would stay down 
there a month at a time and most of the time \vhen he got 
ready to leave my wife would have to let him have the money 
to go on to get rid of him. I have paid his way away from 
· there several times to get rid of him. The last time I phoned 
for a policeman to get him away and he ain't bothered me 
since. 
Q. To your knowledge did he ever lend or advance his 
mother any money towards the purchase of this lot or the 
building and loan payments"? 
A .. SJ1e paid Tom 0 'Bryant for the lot out of the insurance 
1noney. She clicln 't pay but $600.00 for that lot and she had 
$1,100.00 insurance. 
Q. Are you in a pm~ition to say whether or not l\frs. Bar-
hour ever borrowed any money from I-Ierhert Barbour·f 
A. She never borrowed any money whatever from him 
wl1ile my wife lived. If she borrowed any she borrowed it 
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after she died, and then she bad this money to go on. I can't 
say what she done after she got out of my house. I know 
she didn't before, because I took care of the old woman and 
dressed her myself. 
page 24 ~ Q. Have you ever seen any circumstances to in-
dicate that Herbert Barbour has assisted his 
mother in any way since your wife's death; if ·so, to what 
extent 7 
A. If he ever assisted her I don't know it. l-Ie might have 
sent her a thousand dollars, but if he did it was beyond my 
knowledge. She is crazy about my wife and always comes 
up there and tells me practically all of her business. vVhethcr 
she got any and didn't tell it I don't know. If she got any 
at all it was beyond my knowledge. 
Q. Do you recall the occasion of a visit to IIerbert Barbour 
in Ric.hmond some years ago f 
A. Yes. 
Q. When she came back did ·she have any money that slw 
had borrowed from him 1 
A. No, sir, if she had any nobody knowecl anything about 
it. I-Ier son over there give her the money to defray her ex-
penses down there and hack. 
Q. Can you toll whether or not tl1is old lady when she came 
back knew that she had made a deed of trust in favor of 
llorbert Barbour for $1,000.00; from any conversation that 
she had with. you f 
A. No, she never said a thing to me about that. The oi1ly 
thing I ever heard her say, I got after her one time, told her 
she oug·ht to make a will so there wouldn't be any trouble a11d 
so this boy out in \¥est Virginia or somewhere out there 
would get something, and so the children would all get what 
they wanted. She said she had her will. 'J.1hat w·as all she 
said. Didn't tell me anything about how it was or anything. 
That was the onlv remark. I didn't ask her any more. 
Q. Has she another child in \Vest ·virginia ! 
.A .• Y cs, sir. 
Q. \Vhat is that one's name'¥ 
A. Reverlv. 
Q. ':rhe st{g-gestion has ,been made that you and her son 
here have put 1Hrs. Bat'bour up to claiming that she never 
made this deed of trust so that you would benefit to that ex-
tout. "That have you had to· do with reference to the deed 
of trust and 'vhcn· did you. first find out anything about the 
deed of trust ·t 
A. The first of my knowing anything about it she come over 
there to the l1onse fretted and said that boy had brought some 
58 Supreme -Court of Appeals of Virginia. 
kind of papers up here ahd she was trying to employ some 
other lawyer here, and that 'vas the first of my kno-\ving· any-
thing about the papers at all was after he had done come up 
hero to employ a lawyer, and then she told me about it. I 
don't_ attend to nobody's· business but my own and I ain't 
bothered her a.bout it or anything. 
Q. How old is ~Irs. Barbour-about1 
A. I suppose she is-I judge she is getting along close to 
70, between 60 and 7C somewhere iL ther&. · 1 couldn't tell 
you her age to save my life. She just comes up to the. house 
there and sl1e is awful nice to us, but I absolutely bother none 
of her busine'ss in no way, shape, manner or form, and no-
body else's. · 
CR.OSS EXA~iiNA.TION. 
~I r~ \\Tilliams : 
Q. As I understand it you married ~Irs. Barbour's daugh-
ter, and you have one child by that marirage, a boy 19 years 
of age~ 
A. Yes. 
Q. You stated that all these years ~Irs. Barbour was at-
tending to her own business and she was capable of attending 
to her own ~usiness all right wasn't she ~l 
.A. If she didn't attend to it I did not. I have been seeing 
her might nigh every day. . 
Q. She is a woman of sound mind and known as a woman 
of common sense? 
A. I didn't }{now her to be crazy. .She is uneducated. 
Q. What I mean by that, she is a kind of a shrewd business 
woman. She managed to meet her payments. 
·page_ 25 ~ A. Worked in the cotton mill. 
Q. Do you know what the payments ·were~ 
A. No. 
Q. Do you know what the taxes were on the place! 
A. No. 
Q. She dicln 't consult you about this. She attended to her 
own business in that respect. Is that correct? 
A. Since this boy married the other boy has been up to 
tho present time pretty successful ·and holding a good job 
and getting along nicely. 
Q .. vVho is that f 
A. Leslie. 
Q. \Vhere is he working now· t 
A. At the present time he is out of employment, but previ-
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ous to that time he worked down here in the pool room across 
the street above Vass-lVIobley's. 
Q. How long did he w-ork there f . 
A. l-Ie worked there for a good long while, and he worked 
for Buck Bryant when he was in business. Now he does a 
little of everything, anything he can get his hands on. 
Q. Has no sort of trade f 
A.. I reckon he would term his trade, he folded cloth in the 
cotton mill for a number of years. 
Q. This boy Herbert Barbour is an expert harness man 
isn't he1 
A.. lie works at the harness busines. 
Q. Where did he learn his trade 7 
A. Mr. Neisler at the Virginia. 
Q. Virginia I-Iardwa.re Company. Do you know what he 
earns at his business 1 
A. No, sir. 
Q. And as I understand it you had nothing to do with ~frs. 
Barbour's financial affairs and did not know how she financed 
l1m·self, nothing of your own knowledge 1 
A. Not after she left me. 
Q. Sl1e lef"t you in what year? 
A. After my wife died she left me and I had nothing to 
do with her finances. She was taken care of and lived as 
one of the family as long· as my 'vife lived. 
Q. About what year¥ You know when your wife died, 
don't you 1 vVhat year was that.? 
1\. I couldn't tell you. 
Q. Was it 1900? Do you remember when you married? 
A. Don't kno"; the date of my marriage. The boy was 
born about ll months after the marriage. 
Q. And he is 19 years old¥ 
A. 19 the 15th day of 1\iay. 
Q. He was how old when his mother died 1 
A .. fie was just a little bit over 4 years old. 
Q.. Your wife has been dead 15 years1 
A. She died in June. 
Q. That was around 1912? 
A. Yes. 
Q. !!ow long after your wife died did the old lady live in 
your house? 
A. She didn't stay -there but a very little while because I 
broke up. 
Q. vVas it a month? 
A. Yes, it was something like a month. She stayed there 
until the baby died. 
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Q. It was around June or July, 1912, when she left tberef 
A. I couldn't say positively the date. You see, the:J;e was 
a young baby and she stayed there until the ·baby died. 
Q. I understand you to say that since that time 
page 26 ~ you clidn 't pay any attention to her business and 
she didn't bother yours i 
A. No. 
Q. You spoke about the $1,000.00 insurance that was taken 
out by your wife and made payable to her mother. 
A. I judge so. · 
Q. You know if it had been made to you you would have 
got it~ . 
A. Of course I would have got it. She told me at first she 
was going to make it payable to me and then she said some-
thing about her mother and I told her all right. She made 
it to her mother and it never was changed. 
(~. fierbert Barbour, whom aid he marryf 
A. ~1rs. Garland. . 
Q. Did he uot marry the daughter of .nfrs. Stovall 'vho was 
a teacher in the public schools for a number of years 1 
A.. She was a Stovall and· then she married Garland and 
then Barbour. 
Q. She· was 1\fiss 1\.uuie Stovall who is a sister of Jack 
Stovall, manager of S'wift & Company wasn't she Jl 
A. Yes. 
Q. \¥hen 'vere they married~ 
A. I couldn't tell you the dates. I didn't pay much atten-
tion to it. 
Q. Do you recall what year it was that Herbert Barbour's 
wife c.ame to live with ~irs. Barbour~ Let mo refresh your 
memory by saying at the time a constable came over there. 
A. I remember when she was living there. 
Q. How long did she live there·? 
A. They didn't live there very long. I remember very well 
their leaving there. 
Q. About how long did they live there 1 
A. Some 6 or 8 months I think. I don't think it was 1~ 
months. 
Q.. \f\Therc was IIerhert then~ 
A. I think his employment was in R-ichmond. l-Ie come here 
from Richmond w·hen he got married. 
Q. Do you know what he was doing ·in Richmond then1 
A. No. 
Q. Do you know what. kind of arrangement he had with his 
1nother about his wife living there? 
A. No. I remember very well when she left. 
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Q. What year was that? 
A. I couldn't say ·because you see I didn't think about notll-
ing and I didn't impress no dates on my mind nor nothing. 
Q. I understand you to say in short that you don't know 
anything about the financial affairs, you don't know whether 
or not of your own knowledge that this· boy advanced this 
old lady any money or anything, and you say that if he did 
you don't know itf 
A. I know she worked in the cotton mills. 
Q. I-Iow long did she work in the cotton mill after your wife 
died? 
A. I don't know how long it was, a good many years. She 
worked in there until she finished paying for the place. 
Q. I:low long would you say she worked there? 
A. I wouldn't swear to it, but I suppose it was 5 or 6 
years. 
Q. A.fter your wife died? 
A. She was there a good long while. 
Q. Y·ou spoke about lending her some money. How much 
money did you lend her 1 That time she told she was behind 
and you loaned her some money, how much did you 
page 27 ~ lend her? 
A. As well as I remember the amount, I think 
I loaned her $9.00 twice, about $18.00 I think was around the 
amount. 
Q. You loaned her $9.00 hvice ¥ 
A. Yes, to the best of my remembrance. I coulcln 't swear 
to that. 
Q. And that is the only time that you recall that you ever 
assisted her as far as borrowing money was concerned.? 
A. Because you see the other boy eommenced taking care 
of her. 
Q. VVhen? 
A. He moved up there when IIerbert's w'ife moved away. 
Q. When I-Ierbert 's wife moved was this boy there or did 
he move there 1 
1\... Yes, he come there after she ·went away. 
Q. How much has he worked since he moved in there 1 
A. Practically all the time. · This is the longest he has been 
out of work, but he hasn't been out very long at a time. I 
reckon he has been off now right smart while. He just ain't 
got a permanent position now. 
Q. Do you know how much he earns~ 
A. Over at the pool room 1 
Q. Anyw1wre. 
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A. No. I think he was w;orking with a plumber up there 
and he told me he was getting $2.50 a day and ::1\irs. Barbour 
told me he was getting $2.50 a day at one time. He gets dif-
ferent prices, and works just where he can pick a job. 
Q. In other words you keep closer track of him than you 
do Iferbert1 · 
A. Oh, yes. 
Q·. l\'Ir. Richardson, as far as you know, you would not 
say that 1\Ir. Barbour did not send his mother money and you 
can't say that she did not give it to this boy, of your own 
knowledge 1 
A. Give it to Leslie? · 
Q. Yes. 
· A. I could swear she didn't give Leslie· no money. 
Q. I-I ow could 'you swear it 1 You didn't live there with 
her. · 
Q. I know Leslie wouldn't accept money off of his mother, 
because they offered him some of the insurance and he 
wouldn't aecept that. 
Q. Who offered him? 
A. Herbert was asking him a,bout it in my house. 
Q. vVha t insurance? 
A. 1'Iy wife's insurance. 
Q. That insurance was made to your mother-in-law. 
A. That is the claim I-Ierbert was making. He was making 
a claim to it. 
Q. You understand that I-Ierbert is claiming that he is 
entitled to the insurance 1 
A. The reason he moved away from there-it may not con-
cern the case. I can tell abol1t it. vVhile she was laying a 
corpse in the house Herbert come to me. He says ''Is there 
any way that I can get that insurance?" And I said "I don't 
- know, "-I didn't have nothing to do with the insurance. He 
says "vVell, if I can get 1\fr. Ifollaud on my side I will get the 
insurance," and he cursed me and says "I will get the house 
and lot too". l-Ie has been dingdong·ing after her for the 
money ever since. 
Q. TV as money 1 
A. Ife said he oug·ht to have the $1,000 insurance. He says 
his sister thought so much of him he oug·ht to have it. 
Q. Your understanding of this case is that :rvrr. Barbour 
is making· a. claim to the $1,000.00 instJrance 1 
A .. Said he was g·oing to have it. 
Q. And that is just as true as· anything else you have 
said? 
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A. fie cursed me and I had the police to take 
page 28 ~ him out of the house. 
Q. That is the last time you have seen him Y 
A. He has been up there since then. He.come over there 
and raised a disturbance and the old lady ran out and called 
me. When she run out and called me I went over there and 
told her to go back in the house and to tell him not to let the 
sun rise on him there because I would have him up with the 
authorities. fie left there that night and didn't come back for 
a long time, and after that he was down at the station and 
called me up and asked me if I cared if· he come over to see 
his mother and) told him sure I didn't object. 
RE-DIRE~CT EXA!JIINATION. 
J\Ir. Brown: 
Q. As I understand you say that Iferbert Barbour claimed 
he tried to get the insurance at the time your wife died Y 
A. He did. He says ''If I can ·get Preacher Holland on 
my side I will have the insurance'', and excuse the expres-
sion, he says ''Damn your soul.I am going to have this house 
and lot''. 
Q. What house and lot~ 
A. The house I was living in. He thought my property was 
in my wife's n~mc, but he was mistaken, it was in my name. 
RE-CROSS EXA~IINATION. 
J\1:r. 'Villiams: 
Q. You aTe putting yourself up as being a mind reader, 
you say what l1e thought. 
A.. He said that. He said if he could get Holland on 
his side-I didn't know what he meant, I thought Holland was 
an honest man. And he cursed me and said if he could get 
the insurance he would have the house and lot. 
This witness authorizes the notary to sig·n this deposition 
and further saith not. 
If. L. RICHARDSON. 
This concludes plaintiff's evidence. 
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State of Virginia, 
City of Danville, to-wit: 
I, Eva vV. Sne.ed, a notary public in and for the City of 
J)auville, in the State of Virginia, do hereby certify that the 
foregoing depositions were duly taken, sworn to and sub-
scribed by me as authorized by the respective witnesses at 
the time and place mentioned. in the notice attached hereto. 
l\!y notarial commission expires February 7, 1929. 
Given under my hand this 23d day of June, 1927. 
EVA \V. SNEED, 
Notary Public.'' 
Depositions for defendant in the Clerk's Office of said court 
on the 15th day of September, 1927. 
The following depositions taken on behalf of defendant 
were filed to be read on behalf of defendant: 
page 29 ~ ''The depositions of Herbert vV. Barbour and 
others taken before me E. V. Fa.rinholt, a Notary 
Public for the city of Richmond, State of Virginia, in the of-
fice of lvi. Haley Shelton, 622 American National Bank Build-
ing, Richmond,. Virginia, between the hours of 10 .1.\... ~1:. and 
5 P. l\1. on the 27th day of August, 1927, pursuant to agree-
ment of counsel to be used as evidence in behalf of defendant. 
Present: I-Ialey Shelton, Esq., Counsel for Defendant, and 
the defendant, in person. P. 0. :Wiiller, Esq., Counsel for 
Plaintiff. 
11RS. W. D. BOWEN, 
a witness of lawful age, introduced on behalf of the defend-
ant, after being duly sworn, deposes ~nd says: 
EXA1v1INATION. 
By ~:fr. Shelton : 
Q .. Please state your nnme, and occupation. 
A. 1\frs. \V. D. Bowen, wife of Dr. Bow·en. I reside at 3007 
Hawthorne Avenue, Richmond, Virginia. 
Q. Do you know Herbert Barber. 
A. I certainly do. 
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Q. How long have you known Herbert Barber. 
A. About 19 years. 
Q. Did he ever bpard at your home or did you all board 
at the same place fogether. 
A. No not at the sap1e place. 
Q. Do you know whether or not he ever sent his mother · 
:Nirs. Mary Barber that lived at Danville, any money? 
A. At various and numerous times I know that he did, al-
though I did not see him send it. 
Q. How do you know he did this? 
A. Because he 1vas in the employ of my husband, and he 
told me. 
Objected to as hearsay testimony by nir. Miller. 
Q. Do you personally know that he did send her money 
at various times 1 
A. I personally know that he sent her clothes, and furni-
ture. I went with him and helped select them. I went with 
him at various times to help select household goods, curtains 
and furnishings. 
Q. What is his general reputation for honesty. 
A. Upright and honest. 
CROSS ]1X.A.MINATION. 
By ~fr. ~filler, ·Counsel for Complainant: 
Q. ~irs. Bowen, you said you \vent with ~fr. Barber when 
l1e selec.ted these things. Did you know who' he went to get 
them for. 
A. I certainly know they went to his mother, because I re-
ceived letters thanking me for my kindness in selecting them. 
:B..,rom his sister. His mother was with his sister. 
Q. Would )fr. Barber pay for these articles'? 
A. He certainly did. 
· Q. What was the value of the different articles he pur-
chased at the~e different times 1 
A. Well I just don't remember exactly what they cost, but 
I know they were very, very nice, nothing cheap. Portieres, 
rugs, curtains. 
Q. Did he pay cash every time 1 
page 30 ~ A. Ife paid cash every time. 
Q. What was about the tofal amount of these. 
A. I don't know. 
Q. Did it amount to $500.001 
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A. Yes, indeed it did. 
Q. Of w·hat period of time did these purchases extend? 
A. 'V ell you mean. 
Q. I mean from the first time that he·made a purchase for 
his mother1 
A. Well I \vould say seven or eight years. 
Q. Was l\1:r. Barber working for your husband during the 
years of these periods 7 Do you know whether l\1:r. Barber 
ever charged any purchases for his mother~ 
A. Never in the world. 
And further this deponent sayeth not. Signature waived: 
,V. H. EARLY, 
a witness of- lawful age, introduced on behalf of the defend-
ant, after being duly sworn, deposes and says: 
EXAMINATION. 
:t3y Ivir. Shelton: 
Q. Please state your name, age, and occupation. 
A. W. II. Early, ag·e 42, Real Estate and building. 
Q. 1\.'Ir. Early how· long· have you known Herbert Barber? 
A. I think ever since. 1907, how long was that, about 
twenty or twenty--one years. 
Q. vVere you thrown a great deal with Herbert Barber be-
tween the years of 1912 and 1914¥ 
A. Yes, I was with him in 1912 and 1914 . 
. Q. 'Vhere were you all at this time? 
A. We were in I(ansas ·City. 
Q. You were working together, do I understand. 
A .. Yes. 
Q. Do you know whether or not that Herbert Barber, dur-
ing the years of -1912, and 1914, or around about that time, 
when you were together out West, sent his mother 1\Irs. Mary 
A. Barber, who was at-that time residing in or around Dau: 
ville, Va., money. 
A. Yes he did. I have seen him send it sometimes and I 
have mailed letters to her while he was sick sending money 
t.o her. 
Q. 'Vith what degree of regularity did Herbert Barber send 
his mother money. 
A. I do not know. Do you mean the amount and how often? 
I don't know, he sent it at least once a month. 
Q. Can you give us any idea of how much he sent 7 
A. I do not know: the exact amount, but I lmpw once l1e 
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sent $25.00 then again $20.00. How much he sent every time 
I do not know the amount. 
Q. You do know you mailed these amounts you mention? 
A. Yes, I do. . 
Q. Did you state that he sent his mother. this money or 
certains moneys between the years of 1912 and 1914. 
A. Yes, between those years. 
CROSS EXA~IINATION. 
Bv l\fr. Miller : 
~Q. Mr. Early, you have testified that between the years 
of 1912, and 1914 when you were in Kansas City with Mr. 
Barber, you mailed letters for 1\fr. Barber to his mother in 
Danville, Va. Can you tell me just how long Mr. 
page 31 ~ Barber was sick? 
A. No, I don't think it was more. than two or 
three days. On Saturday nig:Q.ts when he was not feeling 
well, I took the letter to the post-office with the money in it. 
Q. Ifow many Saturday nig~ts did that happen 7 . 
A. I don't think it was more than three times that I too ole 
the letters down for him. 
Q. \Vas it always on Saturday nightsf 
A.. Yes, I think it was. 
Q. \Vas this money that you say lVIr. Barber sent his mother 
in cash, check, or post-office money order 1 
A. It was in casl1. I asked him why he did not send money 
orders, and he said she lived in- the country a little ways and 
she would have trouble getting it cashed. That he mostiy put 
it in cash. 
Q. 1\fr. Early, were you and Mr. Barber engaged in the same 
business in J{ansas City? 
A. Yes. 
Q. Wllat was that? 
A. The I-Iarncss and Saddlery business. 
Q. For whom were you working at that time 7 
A. It was first the I{ansas City Saddlery Co., and then it 
ehanged. I forget that last name. If you want the last name 
I can get it for you. 
Q. 1\ir. Early, do you know approximately, how much Mr. 
Barber was receiving· a week for his services? 
A. vVhy that .,.:raries, sometimes, you mean the average of 
each week f I would say at the last, around $35.00 ro $40.00, 
that it ·would a.verage about $38.00. ' 
Q. Then from that $35.00 or $38.00 Mr. Barber sent liis 
mother as much as $20.00 or $25.00? 
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A. Yes. 
Q. Did ]\fr. Barber have any other source of income besides 
his employment by the Saddlery Co.? 
A. That was out of my line. I never asked him no personal 
questions. 
Q. Then as far as you personally know you at two or three 
times mailed letters from 1\ir. Barber to his mother inclosing 
money~ 
A. Yes. 
Q. Then as I understand it you were with 1\f.r. Barber fo1· 
a period of approximately hvo years~ 
A. No, it was more than that. 
Q. I mean in l(ansas ·City Y 
A. In l(ansas . City, yes. 
RE-DIRECT EXA1\fiNATION. 
By 1\fr. Shelton: 
Q. Were you two rooming together at this time 1 
A. Yes, part of the time, .mig·ht say one-half the time we 
were out there. 
And further tllis deponent saytlt not. Signature waived. 
By ~Ir. Shelton: 
H. W. BARBER. 
EXAMINATION. 
Q. Please state your name, age, and oc.cupation? 
A. H. W. Barber, 41, Saddler. 
Q. Yon are the con of ~Irs. 1vfary A. Barber, the complain-. 
ant in this suit. 
A. I am. 
Q. I hold in my hand ~fr. Barber a deed of trust, 
1>age 32 ~ dated July 1st, 1921, in which l\fary A. Barber con-
veys to George C. Fitzhugh, in trust certain prop-
erties located in the county of Pittsylvania, to secure to the 
holder of a certain note amounting to $1,000.00. I 'viii ask 
you to look at this deed of trust and state whether or not that 
deed was signed by l\1rs. l\1ary A. Barber? 
. A. It was. 
Q. It has been charg-ed by the plaintiff 1\frs. Barber that 
the sig-nature to that deed of trust is a forgery or if not a 
forgery that her signature was secured by frauds and mis-
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representation. She being led to believe that she was signing 
a will and not a deed of trust, in which she was giving you 
by will an interest to $1,000.00 in her estate. Please state as 
best you remember the particulars leading up to the making 
and signing of thfs deed of trust. 
A. In the year of 1912, my sister died and ·-left my mother 
$1,000.00 insurance, and with this $1,000.00 she purchased- a 
lot on North l\:Iain Street Extension, paying $650.00, for it 
and I agTeed to assist her to building a home, and it was 
agreed, it was to be a home for us both, and in 1915, I mar-
ried and my wife was teaching school at the time, and my 
mother agreed that she could move into the house with h~r 
as I would be away from Danville. Two or five weeks, some-
thing like that she had my wife put out of the house, and 
she never wrote me any more from. 1915. I did not communi-
cate with her from 1915 until I moved to .R-ichmond, in 1917, 
and in 1921, she visited me here and I asked my mother why 
she put my wife out of the house, after I had advanced her 
as much money as I had to help build the house, and helped 
to take care of her. ..A.nd she said that she did not think she 
had treated me right, but my brother Lester wanted the place 
and that she was going to give me a deed of trust for a 
$1,000.00, and if he did not pa.y it off, that she would sell 
the place and pay me my money, as she wanted me to have 
it while sh~ was living, and this is the deed of trust I hold. 
Q. 'Vho wi.·ote and prepared this deed of trust f 
A. George C. Fitzhugh. 
Q~ Was l\irs. l\Iary A. Barber present when l\fr. Fitzhugh 
wrote and prepared this deed of trust. 
A. She was. She described the piece of property. 
Q. 'Vas it mentioned by anyone in her presence, or men-
!ioned by her that it was a deed of trust that she was sign-
Ing. 
A. It certainly was. lie went over [t thoroughly with her. 
Q. Did she on that day acknowlede this deed .. of trust be-
fore a Notary Public . 
.A.. She did. 
Q. Did she on that date sign the note of even date for 
$1,000.00. 
A. She did. 
Q. Did she know the nature of the instrument she signed. 
A. I am satisfied that she did, because he explained to her, 
and she explained that she was going to pay it off, and how 
she was going to have my brother pay this deed of trust 
off. 
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Q. I will ask you to file as an exhibit the deed of trust and 
the note. 
A. I will. 
Deed herewith filed, marked Exhibit No. 1 Defendant, and 
Note, No. 2 Defendant. 
Q. How did you and lVIrs. Barber arrive at the amount of 
$1,000.00 as ·being the amount that she owed you? 
A. That was the amount she stated that she wanted me to 
have. I asked her why she put my wife out of my house, 
after I had advanced her as much money on the place as I 
had, and she said she wanted me to have the $1,000.00, for 
what I had done for her. 
page 33 ~ Q. I-Iad you adyanced her as much as $1,000.00? 
A. I am satisfied that it was over a $1,000.00. 
Q. When did you make these advancements? 
A. From time to time, two and three weks apart, I would 
send her money. 
Q. During· what year o·r years? 
. A. It was between July, 1912, and August, 1915. 
Q. After the death of your sister where did your mother 
go to live? 
A. I rented a house on North ~lain Street and moved her 
in it and she lived there. I supported her before the other 
house was built. 
Q. Do you know whether or not your mother was familiar 
with the difference between a deed of trust and a will? 
. A. 1Vhy I am satisfied that she was, because she had cer-
tainly given a deed of trust wl1en she built the house, because 
she borrowed $500.00 on that on the place. 
Q. Did your mother have any support other than what you 
rendered her, between the years of 1912, 1914? 
A. Not to my knowledge. 
Q. Was she employed anywhere during this time? 
A. I should think not. Of course I was not there, and- · 
Q. Did you ever during this interim ever visit there? 
A. I visited her December, 1912, and she was not working 
then and it was nothing said about it. She did not have to, 
it 'vas not because I did not send her enough to live on. I 
visited her in the summer of 1914, she was not working then, 
and in June, 1915, and she was not working then and it was 
nothing said about whether she ever worked or not. But she 
'vas not working then. 
Q. Did your brother Lester, ever render his mother any 
financial aid or support? 
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A. Not to my knowledge. 
Q. Has he ever been employed at a regular job that you 
know of? · 
A. No. 
Q. Have you ever received any letters from your mother 
since the making of this deed of trust, refe'ring in the letter 
to the money she owed you? 
A. I have. 
Q. I hand you a letter post-marked Danville, Va., Septem-
ber 14, 1926, and the letter being dated September 12, a;nd 
ask you if this is in your mother's handwriting, and did you 
receive it in due co"urse through mail 1 
A. It is. 
Q. Will you file that. as an Exhibit in this ease Y 
A. I do. 
Letter herewith filed marked Exhibit No. 3, Defendant. 
Q. I notice a statement in the letter to this effect, ''you 
wanted to know about the note. I am going to pay it as soon 
as I can get me a place.'' Do you undersand that she is here 
1·eterin,q to this note of $1,000.00 f · 
A. She is. 
Q. I hand you a letter dated June 12th, the year is blank, 
and ask you to examine it, and ask whether or not it is in the 
handv;,rritiug of your mother, and if you received it through 
mail? · · 
A. It is, and I did receive it through mail. 
Q. Do you recall about the ti~e that you received this let-
ter~ 
A. No. I don't. 
Q. I notice a statement in this letter "you shall have your 
money. I think I will go to the country to live''. To what 
money is she 'refering in this letter? 
A. The money that she owed me. 
Q. This was written I think after the signing of this deed 
of trust. Was it not' 
page 34 r A. It was. 
Q. vVill you file this a.s an Exhibit with your 
depositions? 
A. I will. 
Letter herewith filed, marked Exhibit No. 4 Defendant. 
Q. I hand you a letter the envelope being stamped Dan-
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ville, Va., June 26, 1926, the letter being dated J nne 26, the 
year blank, and ask you if you received this through the mail, 
and if it is in tlie handwriting of your mother¥ 
A. I did. It is. 
Q. I noti~e in this letter this statement "I think I can get 
enoug·h for mine to pay you $1,000.00, but if you take interest 
I cannot get enough to build me a house, but I will do the best 
I can" .. Do you understand this reference to $1,000.00 to be 
in regard to the deed of trust¥ 
A. I do. Q. Will you file this as an Exhibit 'vith your depositions t 
A. I will. 
Letter herewith .filed, marked Exhibit No. 5, Defendant. 
CROSS EXAlVIINATION. 
13y 1\{r. ~Hiler, Counsel for Complainant: ; 
Q. :Nlr. Barber, do I nnde1·stand that it is your c.ontentiou 
that this note was given by your mother for money she owed 
you¥ 
A. l\tloney I advanc.ed her. Yes. 
Q. Money you advanced between 1912 and 1915. 
A. Yes. 
Q. You have testified lVIr. Barber, that during the period of 
1012, and 1915, as far as you know your mother had no means 
of support except the money you advanced her¥ 
A. No she did not. 
Q. She was not employed at that timef 
A. No. 
Q. :Mr. Barber how old is your mother? 
A. I suppose she is around sixty-five or seventy, some-
where between that. · 
Q. Then arqund 1912, and 1915, she· was approximate]y 
fifty-two to fifty-five f 
A. Yes. 
Q. You have tesHfied that your brother Lester, was not 
regularly employed and has contributed nothing towards the 
support of your mother 1 
A. That's right. 
Q. Then am I right in iny conclueion that the money you 
sent your mother was her sole means of providing food, cloth-
ing, and a place to sleep? 
A. I sent her clothes. 
Q. The money provided food, and other necessary thi11gs 
of life? 
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A. Yes. 
Q . .At the time you sent this money ~ir. Barber did you 
consider it a loan to your mother' 
A. It was au agreement with her that it was to be my 
home. 
Q. Did you consider it a loan Y 
A. Well at that time I was supporting her. 
Q. You are not answering my question. Did you consider 
it a loan~ 
A. I considered that I should receive some value for it. 
Yes. 
Q. 1\{r. Barber, you felt no moral obligations to support 
your mother, who was beyond fifty years of age, unless she 
gave some return for it? 
A. I do not think she should have taken the money I ad-
vanced her to support my brother with. 
Q. Did you feel no obligation to support your 
page 35 ~ mother t 
A. I had always supported my mother. 
Q. Have you ever made the statement that you did not be-
lieve she was your mother~ 
A. No. 
Q. Then will you explain in this letter which you have tes-
tified that you received, what she means when she says ''I 
know ·that you are my son if you don't think I am your 
mother¥ 
A. That's beyond me. 
Q. You have no iaea. what she means when she says tl1at't 
A. That's beyond me why she should express herself in 
those words. 
Q. ~ir. Barber you have testified that your mother put your 
wife out of her house in 19151 
lL I l1avc. 
Q. You also testified that you did not communicate with 
your mother for several years after that? 
A. Yes. 
Q. You testified that in 1921, six years after your mother 
had put your wife out of the house, that you asked your 
mother why she did that 1 
A. That's right. 
Q. Did it ever occur to you to ask before that six year 
period? 
A. I did not have any more to do with her after that. I 
don't go back and ask people why they kick me out of the 
llOUSC. 
Q. Do I understand from that that you submit to being 
,--- - -- -- -- -
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put out without, any reason at all, when at this time you 
are asserting that you owned an interest in that house? 
A. I offered her every cent that she ~had in the house for 
her part. 
Q. Mr. Barber, am I right in understanding that you claim 
this note for $1,000.00, was given to you for money which you 
advanced your mother at a time when she had no other sup-
port. Is that right? 
A. As far as I know she had no other support. 
Q. J\fr. Barber, my question is. Is your claim for this 
$1,000.00 which you say your mother owed you. Did that 
. claim arise from money you advanced your mother when she 
had no other means of support? 
A. I am not making any claim, she gave me this. deed of 
trust. 
Q. Then what was the consideration for the deed of trust 1 
A. She said it was for the services I had rendered her from 
1912, to 1915, as she wanted my brother to hav~ the place. 
Q. "\Vhat other services, if any, did you render your mother 
aside from providing money for her support, when she had 
no other means of support? 
A .. I did. all that was necessary to be done. I rented a 
house, paid the rent on it, provided clothes, and money for 
her. 
Q. If you had not supported your mother what would her 
position have been~ 
A. That's a question. 
Q. Was there anybody else capable of support? 
A. If there was they never made any offer to do. it. 
Q. Did she have any relatives? 
.A. She had tiro other sons. 
Q. Were they in a position to support her? 
A. One of them was. 
Q. What was his financi,al position as far as you know? 
A. As far as I know he was as well off as I was. 
Q. \Vas he married? 
A. He was. 
Q. Did he have any children 1 
A. I suppose he did. 
page 36 ~ Q. Don't you know? 
A. No. I don't know. 
Q. Well if you don't know whether he had· any children, 
can you say that he was able to support his mother? 
· A. I can state that he did not make any effort, or he did 
not state whether he could or not. He was one place, and I 
another. I don't know whether he could or not. 
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Q. After 1915., when you were married, did you continue 
to send money to your motherY 
. A. I was not gone long enough. · I did not send her any 
more after 1915f 
RE-DII~ECT EXA)\ifiNATION. 
Bv Mr. Shelton: 
··Q. Did you attempt to send your mother sufficient money 
to support her and in addition thereto sufficient money to 
pay certain encumbrances on this homeY 
.A. I did. 
Q. Did you send her enough to do both Y 
.A. I am satisfied that I did, she did not make any com-
plaint if I did not. 
Q . .All the notes and obligations that were against the 
house were paid, were· they not? · 
.A. They were not finished by 1915. I think it was about 
$250.00 or $300.00. 
Q. But in addition to sending her enough money to sup-
port her you sent sufficient money to have finished paying for 
the place~ 
A. To have finished payhig for the place, yes. 
Further this deponent sayth not. Signature waived. 
The right is hereby reserved to counsel for the plaintiff to 
further cross .examine the defendant Herbert Barber, should 
he deem it necessary. 
S'fate of Virgii}.ia, 
City of Richmond, to-wit: 
I E. ·v. Farinholt, a Notary Public for the City of Rich-
mond, in the S'tate of Virginia, do certify that the foregoing 
depositions of ~irs. W. D. Bowen, W . .A. Early and H. W. 
Barber, 'vere duly taken and sworn to before me at the times 
nnd place and for the purpose in the caption mentioned, the 
signatures of the witnesses to their respective depositions be-
ing, by consent o_f c.ounsel for the parties, waived. · 
Given under my hand this 29th day of August, 1927. 
1\f y commission expires the 13th day _of Fe by., 1931. 
E. V. FARINHOLT, 
Notary Public.''· 
• 
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DEED FILED AS :MXHIBIT #1 FOR DEFENDANT. 
''This Deed, ~I a de this first day of July in the year 1921, 
Letween J\llary A. Barber (widow) of the county of Pittsyl-
vania party of the first part, ,and George C. Fitzhugh of the 
City .of Richmond, Virginia party of the second part. 
"Witnesseth: That said party of the :first part, doth grant 
unto the said party of the second part, the fol-
page 37 ~ lowing property, to-wit: All that certain lot of 
land in the county of Pittsylvania, Virginia, on 
the Eastern side of J\llain Street extending about one or bvo 
hundred yards beyond the corporate limits of the City of 
Danville, fronting on the eastern side of said ~lain Street 
about sixty (60) feet and running hack from said front be-
tween parallel lines about 270 feet, being the same real estate 
conveyed to the said J\:Iary A. Barber by deed from Thomas 
1\L 0 'brian about the year 1913 reference to which deed is 
hereby made for a better and more accurate description of 
the above described property. 
In Trust, to secure to the bolder of the hereinafter de-
scribed notes the payment of the sum of One thousand 
($1,000.00) Dollars with interest from the first day of July 
1921 until paid, evidenced by one negotiable note of even 
date herewith payable on demand to the order of the party 
of the first part and by her endorsed, and bearing interest at 
six percent from July 1st 1921 until paid. 
In the event that default shall be made in the payment of 
the notes hereinbefore mentioned, or any instalment of taxes 
or levies· on said real estate, or in any insurance premium on 
the improvements thereon, when, and as the same, or any 
of them shall become due and payable, (and such taxes and 
levies are to be construed as due and payable on the day pre-
ceding that on which any penalty is by law added thereto), 
then the Trustee or either of them, on being required so to 
do by the holder of said note, shall sell the property hereby 
conveyed. · 
And it is covenanted and agreed between the parties afore-
said, that in case of a sale, the same shall be made after first 
advertising the time, place and terms thereof for five times in 
the Danville Bee in the City of Danville, Virginia and upon 
the following terms, to-wit: For cash as to so much of the 
proceeds as may be necessary to defray the expei1ses of exe-
cuting this trust, including a trustee's commission of five per 
--------. 
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centum, the fees for drawing and recording this deed, if then 
unpaid, and to discharge the amount of money then payable 
upon the said note, and if at the time of st~ch sale any of the 
said note shall not have become due and payable, and the 
purchase money be sufficient, such part or parts of the said 
purchase money as will be sufficient t<:> pay off and discharge 
such remaining note, shall be made payable at such time or 
times as the said remaining note will become due ; the pay-
ment of which part or parts shall be properly secured; ·and 
in case the net proceeds of sale shall he insufficient to pay 
off all of the said note in full, then the same shall be applied 
towards the payments of the said note in the order of their 
maturity, it being intended hereby to create a priority in fa-
vor of each of the said note over any other which may become 
due and payable subsequent thereto; and if there be any 
residue of said purchase money, the same sllall be made pay-
able at such time and secured in such manner as the said party 
of the first part her executors, administrators or assigns shall 
prescribe and direct, or in case of her failure to g·ive such 
direction, at such time and in such manner as the said Trus-
tees or either of them shall think fit. The said party of the 
first part covenant to pay all taxes, assessments, dues and 
charges upon the said property hereby conveyed so long as 
she or· her heirs or assigns shall hold the same; and further 
covenant and agree t~ keep the buildings on the property 
hereby conveyed insured for the full amount of $1,000 for 
the further protection of the said i\ote holder or assigns, and 
in the event of her failure to do so, then the trustees, or either 
of them, or the beneficiary under this deed, may effect or re-
new such insurance from time to time so long as the said debt, 
or any part thereof, remains unpaid; and the insurance premi-
ums shall constitute a. part of the lien created by this deed, 
to be paid out of the proceeds of the property, if 
page 38 ~ sold, or to be recoverable by all the remedies in law 
or equity by which the debt aforesaid may be recov-
m·able. 
If no default shall be made in the payment of either of the 
above-mentioned or insurance premiums, then, upon the 
request of the party of the first part, a good and sufficient 
deed of release shall be executed to the said l\Iarv A. Barber 
at her own proper costs and charges. ·"' 
"\VITNESS the following signature and seal: 
~1ARY A. BARBOUR (Seal) 
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State . of Virginia, 
City of Richmond, to-wit: 
I, Clarence C. Hitt, a Notary Public in and for the City 
aforesaid, in the State of Virginia, do certify that Mary A. 
Barbour (widow) whose name is sig·ned to the foregoing 
writing·, bearing date on the 1st day of July, 1921, has ac-
~owledge the same before me in my City aforesaid. 
Given under IDY. hand, this 11th day of July, 1921. 
·CLARENCE C. HITT, 
Notary Public. 
J\IIy commission expires 1\{arch 24, 1923. 
Virginia, to-wit: 
In the office of the Clerk of the Circuit Court for the County 
of Pittsylvania -on the 14 day of July, 1921, this ·deed was 
i)resented and, with the certificate annexed, admitted to rec-
~lrcl at 9 o'clock A. 1\L 
Teste: 
(On back) 
BarJ:>our, Mary A 
to ) Deed of Trust 
Fitzhugh, George C. 
. S. S. HURT, Clerk. 
(in pencil memo) Julian 1\ieade S'ub Tr. l\iay 26, 1924 by Cir. 
Ct. of County) 
Presented in oUice and, with Certificate, admitted to record 
at 9 o'clock A 1\t[ 
S. S. HURT, Clerk. . 
Circuit Court of Pittsylvania. Co. 
Recorded, Deed Book 169 
Page 220 and examined 
Tax, .......... $1.00 
Fee, .......... 1.50 
2.50 Paid' ' 
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page 39 ~ NOTE 1\U.RKED AS EXHIBIT NO. 2 FOR DE-
FENDANT. 
''$1000.00 Richmond, Va., July 1st 1921 
On Demand after date I promise to pay 
To my own order or order, without offset, 
One Thousand . . . . ......................... DOLLARS 
The draw'er and endorser of this Note hereby waive the 
bene.fit of the homestead exemption as to this debt. 
Negotiable and payable at 'the FIRST NATIONAL BANK 
OF RICH~IOND, ·viRGINIA. 
Value Received. . With interest from July 1st 1921 
MAR.Y A. BARBOUR. 
(on side) 
J. D. CARNEAL & SON 
REAL ESTATE AGENTS . 
No. 4 N. Eleventh St. R.ichmond, Virginia 
This Note is Secured by Deed of Trust on 60x270 feet on 
1\{ain St. near the City of ·Danville to Geo. C. Fitzhugh, Trus-
tee.'' 
Endorsed on back 
''Mary A. Barbour'' 
DEPOSITIONS FOR PLAINTIFF IN R.E·BUTTAL. 
In said clerk's office on the 17th day of April, 1928, the fol-
lowing depositions taken on behalf of plaintiff in rebuttal 
were filed. · 
"The deposition of 1\irs. 1\{ary A. Barbour taken at the of-
fice of Harris, Harvey & Brown, Masonic Building, Danville, 
Virgini.a, to be read in rebuttal in the chancery suit of Mary 
A. Barbour v. Herbert Barbour at 3 o'clock P. M. April 16, · 
1928. 
Present: E. Walton Brown of Harris, Harvey & Brown, 
r------
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counsel for complainant. Hugh T. Williams, counsel for de-
fendant. 
The witness, 
MRS. 1\fARY A. BARBOUR, 
being first duly sworn, deposes and says as follows : 
DIRECT EXA~IINATION. 
Mr. Brown: 
Q. Mrs. Barbour, a 1\irs. Bowe, wife of Dr. Bowen, who 
lives in R.ichmond, testified that she kne'v of various times 
Herbert had sent you money, and that he also sent you clothes 
and furniture, household goods, curtains and furnishings. Did 
he ever send you any of these things f _ 
A. He never sent me a rag of clothes in his life and if he 
sent any money he sent it to the Chase piano people to pay 
for his piano that was down there in J(een Street Church. I 
'vas living ·witli my daughter and son-in-law and he never 
sent me anything. 
Q. Did he ever send you any furnishings or household 
goods, etc. Y 
A. No, sir. He brought some curtains to my daughter's 
and a drngget and two pedestals and put them in the front 
room and when she died I took care of them until he married 
and when he married his wife took them and nobody there 
used them at all. 
page 40 ~ Q. They were thin~s he bought for his sister? 
A. He didn't buy them for anybody but himself. 
He asked my daughter to let him fix up a room so he could 
bring bis company there and she told him she didn't care and 
he didn't buy them for her or me either. Neither one of us 
needed them, we had enough, and I won't keeping house and 
I didn't need any furniture. 
Q. Mrs. Bowen further said that she knew they went to 
Herbert's mother, because she received letters tlianking her 
for her kindness in selecting them, that she received these 
letters from his sister. ·She further stated that you 'vere Jiv .. 
ing with his sister at the time. Did you ever write this lady 
any letters thanking her¥ 
A. No, sir, neither one of us ever saw or wrote her any-
thing. 
Q. When did your daughter to which 1\frs. Bowen refers 
dief 
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A. 1912 I think. 
Q. And I understand you to say that previous t.o the de~ th 
of your daughter I-Ierbert had bought some furniture winch 
he put in your daughter's home for his own use? 
A. A drugget and two pedestals and a pair of window cur-
tains for two windows. That is all there was. 
Q. And when your daughter died Herbert claimed these 
and they were sent to him. 
A. \Vhen she died before I moved away from my son-in-
law's he wrapped up this carpet in the burlap· that he sent 
it there in and locked up the things and I kept them and took 
care of them until he married and when he married his wif~ 
carried the things away. She had the pedestals and vases 
when I was in Richmond, ·and I reckon she had done wore 
Uw carpet out. fie never bought anything for· anybody but 
himself and he got them too and when she went away she 
carried a bureau and washstand away that was individually 
1nine. His wile told me he claimed it and I says ''If he claims 
it take it on "-I didn't want to have no words about it. 
Q. A 1\tlr. W. H. Early says that he was living in J{ansas 
City with your son, IIerbert Barbour, in 1912 and 1914 and 
l.hut he mailed some envelopes for Herbert to you in whid1 
1noney was enclosed. vVas Herbert married when he lived i u 
.Kansas City? 
1\.. No, he wasn't married then. vVell, I don't know nolh-
iug about this l\fr. Early, but you know I told you before t!Jat, 
when I-Ierbert left here and went to Kansas City I loaned hin1 
$40.00 of insurance money. \Vhen he come here he come ou 
a Sunday and when he got the wire that his sister was dead 
he come here and he said he didn't have no money except wlw I. 
was in the bank, and I don't know whether he had any in tlw 
hunk or not. Said he didn't have none to go back and he 
borrowed $40.00 from me and he sent it to me piece meal an<l 
I wrote to him two or three times before I ever got it, but 
he finally sent it after such a long time. 
Q. Your son Herbert claims that between July, 1912, und 
August, 1.915, that he sent you considerable sums of m01wy 
nnd that he ·was satisfied that it amounted to over $1,000.00. 
A. He never give me a thousand dollars in "his life; al1 he 
ever give me from the time he went to work until the time 
he left me. He left me before he was 21 ana went to Uie]t.. 
monel, and he never sent me no money to amount to nothing 
from out there because I was a dressmaker and I sewed and 
when I quit that I went to the cotton milr to work. 
Q. \Vhere was he from July, 1912, to August, 1915? · 
r----· ~~-
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A .. Ife was in Chattanoonga when my daughter died and 
then he went back to Kansas City. His boss man wrote l1im 
that they had moved the shop to J{ansas City, or 
page 41 ~ that they had moved there anyway. 
~ Did Herbert Barbour ever lend you any 
money that amounted to anything since he was 21 years old~ 
.A.. He didn't give me his board half of his time wl1en he 
worked here, much less send me anything. If I got sick and 
lJeeded money I had to go to my son-in-law or some of my 
neighbors, and I .bo1~·owed money of this very Emma Barker, 
I borrowed some monev from her when I was sick to make 
my payment at the buiiding and loan until I could go back 
to '"'.rorlr. 
Q. Did Herbert Barbour ever claim to you that he had 
loaned you money or that you owed him any money d/ . 
A. He never did say that he ever loaned me ·any, never did 
tell me, because he knew it won't so. 
Q. Would you mind telling us again when IIerbert Bar-
bour first made a claim on you about paying him any money? 
A. Well, I couldn 7t exactly tell you what it was, don't re-
nlCmber the year, but I think it was since the World vVar 
closed, it was since tl1a.t. · 
Q .. What were the circumstances? 
A. He came up here to- Danville and said that this harness 
factory had c.losed and he didn't have any job and said he 
was supon sufference~ that he didn't have nothing to eat and 
won't able to pay his house rent, and wished that I would sell 
and help him, that he needed something in his lifetime, needed 
it as bad then -as be would ever need· it and maybe by the 
time I died he would be starved to death. 
Q. vVhen he came to see you at this time did he say any-
thing about having a.· deed of trust on youi."' house¥ 
.A.. No, he never did tell me anything about the deed of trust 
at all. ~Iy brother-in-law told me of it the same week it was 
sent here to lVIr. Meade. l-Ie never did tell it to me himself. 
Q. Did he ever write you about any deed of trust? 
A. No, sir, never wrote me anything about no deed of trust 
uor never said nothing to me until he sent it here to Jack 
Stovall to l\Ir. ~Ieacle. He never did breathe it to ine that ever 
had it at all. 
Q. He has filed in evidence some letters that you wrote him 
apparent! yin 1926. vVhen you first learned about the deed 
of trust whom did you consult about this 1 
A. I went to Lawyer Custer. 
Q: You apparently wrote him on J nne 26 as follows: 
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"Dear Herbert guess you I am not going write at all I got 
both of your cards and did not have time to write I have beeu 
looking ·~around to see if I could find me a place any where 
with a house on it that I am able to buy tha all want me ~o 
pay fifteen hundred for a lot not as good as mine time I build 
it would cost me a good sum I think I can get enough for mine 
to pay yon one thousan but if you take intrust I cannot get 
enoug·h to build me a l1ouse but I will do the best I can that 
is all I can do write me soon as you can let me no as I want 
to get it off my mind I am glad your flowers are doing. well 
I am going to send you the bulbs and seed soon as I can so I 
will close as I am looking for te mail man So good by love to 
all ~{ama. '' 
. 
A. He wrote me that he wanted interest. Well, I never 
heard of anybody wanting interest on a will in my life. 
Q. vVhat did you have in mind in telling him that you were 
going to sell? . 
A. I thought I would sell and I would divide with him and 
I would g·ive him part of what I had when I died, and then 
after I found out how low-life he had treated me,. well then 
I bucked. 
pnge 42 ~ Q. In another letter dated September 12 you say· 
this: 
''Dear Herbert 
Got your letter some time back but I had to get me some 
stamps to answer I have not been well for some ti~e but I . 
have to try to go you wanted to kno'v about the note I am 
going to pay it as soon as I can get me a place please dont 
worry me I am g·oing to get rid of it as soon a.s I can for it 
11as been nothing but a curse to me ever since I got it I think 
old Lyle must of set a curse on the whole place before he 
died-'' 
.A. I think it yet, I meant it. 
Q. Had he written you anything about a note? 
A. He just said when I could I pay him a note, something 
JjJw that. I didn't know what he meant by a note. I didn't 
know nothing about no note. 
Q. What was the transaction you l1ad with him in Rich-
mond¥ . 
A. I never had any except I g-ive him that ·will. He kept 
after me to give him a will. He said he was going back west 
a.nd if I died while he was out there and he didn't have a will 
he wouldn't get nothing. 
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Q. How much were you going to give him in your will? · 
A. I told him I would give him $1,000.00 when I died and 
the balance was to .go to Lester. 
Q .. vVhen you wrote him this letter had he asked you to sell 
the place and pay him s-omething~ 
A. He wrote me and asked me when I could sell and give 
l1im something as he ,.(.ras in a horrid fix, didn't have not;hing 
to eat, couldn't pay his house rent and didn't have no job, 
so when you ain't got nothing to eat and can't pay your rent 
and ain't got no job you are in a horrid fix ain't you Y Said 
since the harness factory closed down he didn't have any par-
ticular job, just done little odd jobs around. 
Q. In another letter which is not dated you say: 
''Please don't worry me any more. Yon shall have your 
money. I think I will go to the country to live where people 
don't attend to other people's business so much.'' 
What money were you referring to? 
A. I 'vas referring to selling and paying him part of what 
I was to leave him when I died. That is 'vhat I was aiming 
at. I was aiming· to sell and give him what I was able to 
give him. 
Q. Why were you intending to divide with l1imf 
A. When anybody tells yon they got no job, especially your 
own child, and nothing to eat and nowhere to stay won 'f that 
have some effect on you Y 
Q. Ag~ain on June 12 you said: 
''I ha.ve been sick all spring and my broken arm hurts 1ne 
all the time. I am so sorry you did such a rash act. You 
don't what it meant to me. I told you I was going to sell and 
divide with you as soon as I could. I had to find somewhere 
to go and I ·was doing everything I could to find me a place 
and someone to sell to. The Greek would not take it after 
you came into it, but I am going- to try to g·et you the money, 
you need it I guess. I don't think you should have charged 
me so much interest and it was none asked for at the time, but 
I am willing to give half of the interest. I told you that Les-
ter would leave me if you sold.'' 
'¥hat were you referring to there about dividing with l1hn f 
A. I told yon what I meant by dividing with hi_m, and what 
I told him about Lester-he told Richardson over there that 
he was going to go ahead and have the place sold and R,ich-
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ardson told him he had ,better not undertake no t.h-
page 43 ~ ing like that. 
Q. vV!1y did you write him that you 'vere willing 
to pay any part of the interest. \Vhat was your object¥ 
A. Well, I thought if he wanted it when I was dead auu 
gone he could have it, but I didn't know what he was claim-
ing interest on. I didn't ln1ow what he meant by it. When 
1vir. Stovall brought this deed of trust to l\ir. l\ieade he said 
he wanted interest for two or three or four years, something 
like that. 
Q. When you gave Herbert the will in Richmond was any .. 
thing said to you, or did you make any promises about pay-
ing him any interest or anything as long as you lived f 
A. No, sir, nothing until I died. There was nothing said 
about anything like that. E.e won't to have it until I died aud 
he come to me .after the 1Vord War broke up and said they 
had closed up the harness factory and he was without a job, 
with nothing to eat and nothing he could do and he wished 
I would sell and help him until he could find something to do 
or an opening, that he was going back west, said he was sorry 
he ever come from the west because he could have got regular 
work out there. 
Q. And you tell the court you never intended to· g·ive him 
any deed of trust or note on your house? · 
A. No, sir, never in the world, because I didn't owe hin1 
nothing, and if I had owed it to him I would have paid it to 
him when I was able to work in the cotton mill. I kept my 
debts paid when I worked and I can prove that, that I paid 
my debts when I was able to work and if I had owed him aHy-
thing I certainly would have paid him while I was working. 
I w·ant to know what I was owing him for. l-Ie didn't even 
pay me his board half the time he ·worked here in the cigaret 
· factory. He would go up there to Buck Jefferson's store and 
spend every cent he drawed for clothes. He never did send 
me any clothes and if he ever had snt me any clothes it would 
have been his own. l-Ie never bought me a rag of clothes since 
he has been in the world, not even to an apron, much less a 
dress. 
CROSS EXAl\tiiNATION. 
1\Ir. "\Villiams: 
Q. Yon stated there in answer to some of the very leading 
questions of Judge Brown that you knew nothing about any 
note. 'Vhy were yon writing· him that you would pay the 
note and pay half the interest? 
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A. T.o keep him off me until I could see a lawyer. . 
Q. I thought you said you didn't know .anything about it Y 
A. I didn't know anything about what he meant. 
Q. Didn't you write him this in addition to what Judge 
Brown read of the letter of June 12. You said ''But I ain 
willing to give half of the interest. I told you tha.t Lester 
'vould leave me if I sold. He has mouthed at me until I wish 
I was dead.'' 
A. He mouthed about my ever promising him anything. 
Q .. And you also said" and let you have it all". What did 
you mean by that 1 
A. He mouthed a;bout me saying I would give I{erbert any-
tiling and he -said I didn't have no business giving him no 
will. 
Q. Where are those letters, that he wrote you 1 . 
A. I throwed the things in the fire as soon as I got done 
reading them. . 
· Q. And yet you wrote him and told him you would pay him 
half of the interest and you say at the time there was nothing 
said about interest, but that you would pay half of it. 
A. He never said nothing to me when he come to my house 
and he said nothing about interest when that will was wrote, 
hut he w1:ote me about paying him and he told 1\.fr. Meade 
or 1\fr. Stovall that he wanted him to sell and that he wanted 
interest. 
page 44 ~ The witness .authorizes the notary to sign this 
deposition and further saith not. 
J\IIARY A. BARBOUR, 
By Notary. 
State of Virginia, 
City of Danville, to-wit: 
I, Eva \V. Sneed,' a Notary Public in and for the city of 
Danville, in the State of Virginia, do hereby certify th.at the 
foregoing deposition 'vas duly taken, sworn to and subscribed 
by me as authorized by the witness, at the time and place 
mentioned in the caption hereto. 
Gfven under my hand this 17th day of April, 1928. 
EVA W. SNEED, 
Notary Public." 
------~-----------------------~ 
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FINAL DECREE IN ·vACATl!ON. 
In the Clerk's Office of the Circuit Court for the County 
of Pittsylvania, at the court house thereof, in vacation, on 
. the 1st day of February, 1929. 
"This cause which has been regularly matured at rules, 
docketed and set for hearing, came on this day to be heard 
in vacation, upon the bill of the complainant, the answer of 
Herbert Barber and Julian Meade, Trustee, defendants, the 
general replication thereto, the depositions of witnesses, the 
deeds put in vidence; :filed and read by the Court, and the 
motion of the plaintiff for issue out of chancery, and was 
arg·ued by counsel. 
"Upon consideration whereof, the court is of the opinion 
that the evidence is not of such a conflicting nature as to make 
it doubtful as to which side preponderates doth overrule the 
motion for an issue out of chancery, and being further of the 
opinion that the allegations of the bill of the complainant are 
not. established; doth accordingly adjudge, order and decree 
that the prayer of the complainant's bill be and the same is 
denied, and that the bill be dismissed. 
"Nothing further remaining to be done in this cause, it is 
ordered that the same be strickened from the docket and :filed 
among ended causes of this Court .. 
page 45 ~ ''And on motion of complainant it is. ordered 
that this decree be suspended for four months to 
enable her to prepare and present a petition for an appeal 
t othe Supreme Court of Appeals of Virgin~a. 
NOTICE. 
'11he following is a copy of the no-tice filed in this cause on 
the 24th day of April, 1929: 
"To 1\![r. Hugh T. Williams, Attorney for Herbert Barber: 
Please take notice that on Tue-aday, April 30th, 1929, the 
undersigned will apply to the ·Olerk of the ·Circuit CQurt' of 
Pittsylvania County, -Virginia, for a true copy of the records 
and proceedings in the chancery cause of Mary A. Barber. v. 
Ifer.bert Barber heretofore pending in said Circuit Court for 
88 Supreme Uourt of Appenls of Virginia. 
the purpose of presenting said copy to the Supreme Court 
of Appeals of Virginia along with petition for an appeal from 
the judgment of said Circuit Court rendered in said cause at 
the January term, 1929. 
Dated this 23d day of April, 1929. 
HARRIS, HARVEY & BROWN, 
Counsel for Plaintiff.' 1 
''Legal service of the above notice accepted this 24th day 
of April, 1929. 
State of Virginia, 
HlJGII T. "\VILLIA~IS, 
·Counsel for defendant.'' 
County of Pittsylvania, to-wit: 
I, S. S. Hurt, Clerk of the Circuit Court of the County of 
Pittsylvania, in the State of Virginia, the same being a court 
of record, do hereby certify that the foregoing is a copy of 
the record in the Chancery Cause of ~Iary A. Barbour against 
Herbert Barber et als., lately pending in the Circuit Court 
of the County of Pittsylvania, Virginia, and I further certify 
that written notice ·was given to Hng·h T. Williams, attorney 
for the defendant, Herbert Barber, as required by Section 
6339 of the Code of 1919, of Virginia, service of which notice 
has been duly accepted by said Hugh T. ""\Villiams, Attorney. 
Iu testimony whereof I have hereunto set my hand at Chat-
ham, Virginia, this 28 day of June, 1929. 
S. S. HURT, 
Clerk of the Circuit .Court for County 
of Pittsylvania, Virginia. 
Fee for copy record $24.00. 
A Copy-Teste: 
H. STE\V ART JONES, C. C. 
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